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PASSPORT LEGISLATION 


MONDAY, JULY 13, 1959 


U.S. SENATE, 
CoMMITTEE ON ForeIGn RELATIONS, 
Washington, D.C. 

The committee met, pursuant to call, at 10:10 a.m., in room 4221, 
New Senate Office Building, Senator J. William Fulbright (chairman) 
presiding. 

Present: Senators Fulbright, Mansfield, Lausche, Hickenlooper, 
Aiken, and Carlson. 

The CuarrMAN. The committee will come to order, 

Today, the Committee on Foreign Relations resumes its considera- 
tion of problems relating to Government regulations of travel abroad 
by Americans. 

These problems are of relatively recent vintage. Except during 
wartime, for most of U.S. history American citizens have been free 
to leave and return to this country as they wished. Since World 
War II, however, the U.S. Government has prohibited peacetime 
travel abroad on a variety of grounds. 

The passport has been used by the Government as the means of 
controlling foreign travel. It has been a crime in recent years for 
any citizen to leave the country without a passport, unless his travel 
comes within certain exceptions formulated by the executive branch 
of the Government. Thus, to citizens who wish to exercise their 
right to travel abroad, a passport is no longer a convenience—it is 
a necessity. 

Because a number of citizens have believed that the Department 
of State has illegally refused them passports during the past decade, 
they have sought relief in the courts. And in many cases the courts 
have found that the Department has either been without statutory 
authority to deny the passport in question or has failed to comply 
with procedural due process of law in reaching its decision. 


HISTORY OF PROPOSED PASSPORT LEGISLATION 


This situation—in which the judicial branch of our Government 
repeatedly found that the executive branch was illegally interferin 
with the freedom of our citizens to travel abroad—naturally vale 
congressional concern. So did the State Department’s claim of un- 
limited power to restrict passports to prevent all travel to particular 
countries. As the appropriate committee of the Senate to study 
problems which are so intimately connected with our foreign relations, 
this committee held public hearings on the subject of passports as 


long ago as April 1957. A great deal of valuable information was 
obtained at that time. 


1 











2 PASSPORT LEGISLATION 

As a result of those hearings, on August 13, 1957, I introduced a 
bill, S. 2770, of the 85th Congress, which was designed to promote 
US. foreign policy, to protect the travel of our citizens abroad and 
to provide the Department of State with standards for the issuance 
and regulation of passports. This bill recognized, and sought to meet, 
the need for comprehensive revision of existing laws relating to travel 
abroad by Americans. 

Unfortunately, the Department of State exhibited an extremely 
defensive and uncooperative attitude at that time toward the com- 
mittee’s efforts to study passport matters. So shocking was the De- 
partment’s persistent failure to honor the committee’s requests for 
information during 1957 that in introducing my passport bill I felt 
obliged to provide my colleagues with a detailed account of its conduct, 

Not until last summer, after the Supreme Court had held that the 
Department lacked statutory authority to deny passports to Com- 
munist sympathizers, did the Department display any interest in 
revision of the passport laws. Then we were told that such a revision 
was-an urgent and pressing necessity. Unfortunately, although the 
Committee on Foreign Relations held hearings 1 week after submission 
of the administration bill, it was by then too late in the 85th Congress 
for the committee to undertake the painstaking study which must 
precede the enactment of passport legislation. 

It had been my expectation that, with the assistance of the executive 
branch, it would be possible for the committee to undertake a compre- 
hensive study of passport problems in this session of Congress. To 
my surprise, however, the executive branch failed to submit any pass- 
pest bill whatever, despite the President’s statement that such legis- 
ation would be recommended to the Congress. After waiting in vain 
for 6 months for an administration bill, the committee decided that it 
are go ahead and hold hearings on the bills that have been intro- 

uced. 


PASSPORT LEGISLATION INTRODUCED THIS SESSION 


The committee invited the interested departments of the executive 
branch to appear at these hearings. I note with satisfaction that, 
although the Department of Justice declined to present testimony at 
this time, there are present today distinguished representatives of the 
Department of State. I am sorry to record, however, that the Depart- 
ment of State failed to comply with the committee staff’s request for 
the submission in advance of copies of the witnesses’ formal state- 
ments. Early last week the staff informed the Department of the 
committee’s desire to have such statements several days before today’s 
hearings. Without the opportunity for prior study of those state- 
ments it is difficult for the committee to derive the maximum benefit 
from the appearance of the witnesses. I must note also that the State 
Department has yet to respond to the committee’s request for its 
detailed comments on two of the four bills that are before the com- 
mittee, S. 2315, introduced by Senator Wiley, and my own revised 
bill, S. 2287. 

In addition to S. 2315 and S. 2287, the committee also has before it 
S. 806, introduced by Senator Humphrey and six cosponsors, and 
S. 1973, introduced by Senator Javits. And, in order to assure & 
comprehensive study of passport matters, the committee has invited 
witnesses also to comment on S. 1303, introduced by Senator Eastland, 
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PASSPORT LEGISLATION 3 


and S. 2095, introduced by Senator Mundt, even though these bills 
| are presently before other committees of the Senate. 
| It will be helpful for the members of the committee to have copies 
of all of these bills before them, along with the comments of the 
' Department of State on the bills that are actually before the com- 
mittee. We await Department comments on S. 2287 and S. 2315. 
I have also prepared a section by section analysis of my own bill, 
§. 2287. Iask, therefore, that these materials be printed in the record 
at this point. 
| (The materials referred to are as follows:) 


(S. 806, 86th Cong., Ist sess.] 


| A BILL To protect the travel rights of persons owing allegiance to the United States and to govern the 
issuance of passports 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

Section 1. This Act may be cited as the ‘Right To Travel Abroad Act’’. 

Sec. 2. The Congress finds that freedom of movement is basic in the scheme of 
American institutions and includes both travel within the country as well as 
travel abroad; that the right to travel abroad is a part of the liberty of which 
citizens and nationals of the United States or persons entitled to the protection of 
the United States cannot be deprived without due process of law under the fifth 
amendment to the Constitution; that such right should not be restricted but is 
subject to the war power granted to the President and the Congress of the United 
States under the Constitution and also is subject to the exercise of the inherent 
power of the state to prosecute persons for the commission of crimes. It is also 
the sense of the Congress that at the present time the crucial function of a pass- 
port is control over entry or exit; and that no test of beliefs or associations shall 
be applied to issuance of passports. 

Sec. 3. (a) Within thirty days following the date of a written application 
therefor, the Secretary of State shall issue a passport to any citizen or national of 
the United States or to any person otherwise entitled to the protection of the 
United States upon proof of identity and payment of fees established by law: 
Provided, however, That the Secretary of State may refuse or limit the issuance of 
passports only where the provisions of section 4 of this Act apply. 

(b) Persons enumerated in the preceding subsection shall be referred to herein- 
after as “‘persons under this Act’’. 

Sec. 4. The following are the only restrictions which may be imposed by the 
Government of the United States upon the travel abroad of persons under this 


Act: 
(a) Following a declaration of war by the Congress, the President may issue 


T_T 


al 


regulations and modify or revoke such regulations to govern the movement of 
persons out of, or into, the United States and its possessions. Upon the termina- 
tion of the war, any such regulations still in effect shall be revoked automatically. 

(b) Following the outbreak of hostilities in which Armed Forces of the United 
States participate, the President may issue regulations and modify or revoke 
such regulations to govern the movement of persons under this Act in designated 
combat areas. Upon the cessation of hostilities, any such regulations still in 
effect shall be revoked automatically. 

(c) The Secretary of State may refuse to issue a passport to, or limit the use of 
& passport by, any person under indictment, information, or sentence for the 
commission of a felony. 

Sec. 5. (a) Following a determination by the President that temporarily the 
United States may not be able to give its usual protection to persons under this 
Act traveling in certain designated areas of the world, the Secretary of State shall 
(1) publish, (2) inform each passport applicant of, and (3) inform the Congress of, 
this determination and the reasons therefor, such as lack of diplomatic relations 
or threatened or existing hostilities or disturbances in which Armed Forces of the 
United States are not participating. 

‘ - The President shall not forbid travel in these areas by persons under 
ct. 

Src. 6. The Secretary of State shall have authority to make, amend, and rescind 
such rules and regulations as may be necessary to administer this Act. 
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4 PASSPORT LEGISLATION 


The provisions of the Administrative Procedure Act shall be applicable to all 
proceedings for the issuance, limitation, denial, or revocation of passports under 
this Act and to all rulemaking under this Act, but the exceptions in sections 3, 4, 
and 5 of the Administrative Procedure Act shall not apply to this Act. 

Sec. 7. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed on the effective date of this Act: 

(1) Section 4076 of the Revised Statutes (32 Stat. 386). 

(2) Section 1 of title IX of the Act of June 15, 1917 (40 Stat. 227). 

(3) Section 1 of the Act of July 3, 1926 (44 Stat. 887). 

(4) That part of section 2 of the Act of July 3, 1926, as amended (44 Stat. 887; 
46 Stat. 839; 47 Stat. 157), which provides that the Secretary of State may limit 
the validity of a passport visa or the period of renewal of a passport to less 
than two years. 

(5) Subsection (b) of section 215 of title II of the Act of June 27, 1952 (66 
Stat. 190). 

(b) All other statutes and regulations in conflict or inconsistent with provisions 
of this Act are, to the extent of such conflict or inconsistency, repealed on the 
effective date of this Act. 

Sec. 8. This Act shall take effect at 12:01 o’clock antemeridian United States 
eastern standard time on the fifteenth day immediately following the date of 
its enactment. 





DEPARTMENT OF STATE, 
Washington, May 8, 1959. 
Hon. J. W. Fu.sricat, 
Chairman, Committee on Foreign Relations, 
U.S. Senate. 

Dear Senator Fuupricut: Reference is made to Mr. Marcy’s letter of 
February 6, 1959, requesting the comments of this Department on 8S. 806, “‘to 
protect the travel rights of persons owing allegiance to the United States and to 
govern the issuance of passports.” 

As you will recall, the Supreme Court of the United States ruled in June 1958 
that the regulations of the Department of State embodying the executive policy 
of denyiug passports to supporters of the international Communist movement 
were invalid because of a lack of specific legislative authority. Promptly after 
the Supreme Court decision, there was submitted to the 85th Congress by execu- 
tive communication a draft bill which, if enacted, would have authorized the 
denial of passports to certain persons who knowingly support the Communist 
movement. his bill, introduced in the Senate as §. 4110, did not confine itself 
to this single problem, however, but represented a substantial revision of existing 
passport laws and regulations and specified grounds for individual passport 
denials in addition to those pertaining to Communist activities. 

Hearings were held by your committee and by the Committee on Foreign 
Affairs of the House of Representatives on the Department’s bill and on a number 
of other passport bills, but no final action was taken by your committee on any of 
these bills. 

A narrower bill, limited in scope to the denial of passports to members of the 
Communist Party and others engaged in activities in furtherance of the Com- 
munist movement, was then introduced in the House (H.R. 13760), unanimously 
reported favorably by the Committee on Foreign Affairs, and, as amended, was 
passed by the House on August 23, 1958. On the same day, it was transmitted 
to the Senate and referred to your committee which had taken no action on it 
when the 85th Congress adjourned 1 day later. A bill identical with that passed 
by the House was introduced in the 86th Congress (H.R. 55) and was referred to 
the Committee on Foreign Affairs. At the request of the chairman of the com- 
mittee, the Department commented on that bill under date of April 10, 1959, and 
forwarded the text of suggested amendments and additions. 

The Department still considers that the enactment of legislation along the 
broader lines of the administration bill introduced in the last Congress would be 
in the public interest. However, the Department believes that the lack of legis- 
lative authority for the denial of passports to hard-core active supporters of the 
Communist movement continues to be the most urgent current problem in the 
passport field. The Department interprets 8. 806 not only as failing to authorize 
the denial of passports to such persons, but as actually requiring the issuance of 
ee to individual applicants of this group. It is the Department’s view that 

. 806, if enacted, would not afford the Government the means of protecting our 
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PASSPORT LEGISLATION 2 


national security and adequately conducting our foreign relations, as the Presi- 
dent indicated was essential in his message to the Congress of July 7, 1958. 

Simply stated, the Department needs legislative authority which will allow the 
Secretary of State to deny passports to hard-core supporters of the international 
Communist movement, but only in accordance with due process of law. The 
Department does not seek this statutory authority in order to stifle criticism 
abroad of this Government or its policies, but does seek the capacity to protect 
the United States by denying passports to those relatively few hard-core, active 
Communist supporters whose travel abroad would constitute an actual danger to 
the United States. 

In addition to the general objection indicated above, the Department also has 
the following more specific comments regarding the major provisions of 8. 806. 

Section 6 of S. 806 would apply the Administrative Procedure Act to passport 
denial proceedings. The Department believes strongly in statutory establish- 
ment of both administrative and judicial review of passport denials to individual 
citizens, as indicated by the addition of ‘due process’”’ provisions to H.R. 55 
suggested by the Department in its comments on that bill which, as stated above, 
have been furnished to the House Committee on Foreign Affairs. However, it 
is open to serious question whether the application of the Administrative Proce- 
dure Act proposed by section 6 of S. 806 would be an appropriate method of 
accomplishing this objective. First, the requirement of the act that final opinions 
or orders in individual cases be made public could be interpreted to deprive pass- 
port applicants, whose cases may be the subject of hearing procedures, of the 
protection of their files from the curious eyes of the general public. Hundreds 
of thousands of our citizens throughout the years have furnished complete bio- 
graphical data to the Department in the belief that such data were privileged and 
would not be divulged to unauthorized persons. The Department would not favor 
any measure which might compromise the privileged nature of passport files. 
Moreover, the Department must oppose any provision which might require the 
Secretary to make his determination on a particular passport application only on 
the basis of information and sources thereof which could be disclosed in open 
court. The Government has a legitimate interest in maintaining investigative 
sources and methods, as well as security and intelligence relations. There are no 
practical alternatives in the operation of a passport control program, especially 
one intended to deal with the supporters of the international Communist move- 
ment, to the authority to use confidential information, if necessary, when con- 
frontation of all witnesses and full disclosure would impair confidential sources 
and methods, thereby affecting adversely our national security or our foreign 
relations. 

The Department has already submitted to Congress, both in the administration 
bill in 1958 and in the proposed revision of H.R. 55 mentioned above, provisions 
regarding the use of confidential information which represent the considered 
judgment of the executive branch as to the proper balance between the procedural 
protection of the individual citizen’s rights and the protection of the national 
security. The language suggested by the Department would go beyond the 
requirements of present law on the issue of confrontation and full disclosure in 
passport matters (Dayton v. Dulles, 102 U.S. App. D.C, 372, 254 F. 2d 71; re- 
versed on other grounds, 357 U.S. 144, 78 S. Ct. 1127, 1958) by requiring the 
Department to furnish the passport applicant a fair résumé of whatever con- 
fidential information on which it may be necessary to rely in substantiating the 
denial of the passport. Such a summary would give the passport applicant the 
data he would need in order to prepare his rebuttal of the evidence tending to 
substantiate denial without compromising the Government’s confidential sources 
and methods. 

Although S. 806 recognizes that travel by American citizens outside the United 
States is subject to control under the war powers of the political branches of the 
Government and the criminal prosecutive power of the State, no adequate pro- 
vision is made for the enforcement of even those powers. In the international 
situation of the present, the only citizens who could be denied passports under 
8. 806 would be convicted felons or persons indicted for felony, and even they 
could lawfully depart the United States without a passport. 

8. 806 would permit no area restrictions on the issuance of passports, unless 
the United States is at war or engaged in actual hostilities. Thus, even in a 
time of declared national emergency such as we are in today, the President would 
be forbidden to prevent, and the Secretary of State would be required to issue 
passports for, travel to any country or area in the world. This would raise 
serious problems in our foreign relations and would, in fact, interfere to an im- 
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portant degree with the constitutional authority of the President to conduct 
foreign affairs. In effect, the bill limits the Secretary of State to warning travelers 
about certain areas where the United States is unable to afford its usual protection, 
which has been the Department’s practice for many years in accordance with 
its responsibility for the protection of Americans abroad. 

ni _ foregoing reasons, the Department of State is opposed to the enactment 
of 8. 806. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 
Sincerely yours, 
Wiiuiam B. MacomBeEr, JR., 
Assistant Secretary 
(For the Secretary of State). 





[S. 1973, 86th Cong., Ist sess.] 
A BILL To extend the validity of the passport to three years 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 2 of the Act entitled “An Act to 
regulate the issue and validity of passports, and for other purposes’”’, approved 
July 3, 1926 (44 Stat. 887), is amended (1) by striking out ‘‘of two years’’ and 
inserting in lieu thereof “‘of three years’’, and (2) by striking out “four years”’ and 
inserting in lieu thereof “five years’’. 

DEPARTMENT OF STATE, 
Washington, July 6, 1959. 
Hon. J. W. Fu.sricut, 
Chairman, Committee on Foreign Relations, 
U.S. Senate. 

Dear Mr. CuHaAtrMAN: Reference is made to your letter of May 21, 1959, 
requesting the comments of the Department on 8S. 1973, a bill “To extend the 
validity of the passport to 3 years’’. 

The Department supports legislation to extend the maximum period of validity 
of a passport from 4 to 5 years, and accordingly favors the enactment of S. 1978 
into law. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
Wituram B. Macomser, Jr., 
Assistant Secretary 
(For the Secretary of State). 





[S. 2287, 86th Cong., Ist sess.] 


A BILL To promote the foreign policy of the United States; to provide for the protection of United States 
citizens abroad; to provide standards for the issuance of passports by the Department of State; and for 


other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
American in Congress assembled, That this Act may be cited as the “‘United States 
Travel Act’’. 


TITLE I—TRAVEL AND PASSPORT POLICY; DEFINITIONS 


Sxc. 101. The Congress of the United States reaffirms that freedom of move 
ment is essential to the maintenance of American values and institutions and 
includes the right to travel abroad as well as the right to travel within the United 
States. It is the policy of the Congress that travel abroad by citizens should be 
free of governmental restraint, subject only to those minimal restrictions sane 
tioned by this Act and required by demands of national security. It is also the 
policy of the Congress that the President shall seek, in conjunction with other 
nations, to eliminate existing barriers to international travel. 

Sec. 102. No restraints, whether temporary or permanent, may be placed on 
the travel abroad of any citizen except those restraints specifically provided for 
in this Act. Every citizen is entitled to receive and use a passport except a 
otherwise specified in this Act. 
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Sxc. 103. For the purposes of this Act— 

(a) The term “citizen’’ includes only citizens of the United States and other 
persons owing permanent allegiance to the United States, whether such citizens 
and such other persons are situated temporarily or permanently abroad or within 
the United States. 

(b) The term ‘passport’? means the document issued by or on behalf of the 
Department of State to a citizen which identifies him as such to the representatives 
of any foreign state in which he may choose to travel, and which requests that he 
be permitted to travel safely and freely and, in case of need, be given such help 
as would be extended to citizens of the foreign state when traveling in the United 
States. 

(c) The term “travel abroad” means exit from the United States, entrance into 
the United States, and travel outside of the United States. 

(d) The term ‘‘ Department” means the Department of State. 

(e) The term ‘‘ United States” means the States, the District of Columbia, the 
Canal Zone, Puerto Rico, the Virgin Islands, Guam, American Samoa, and all 
territory and water, continental and insular, subject to the jurisdiction of the 


United States. 
TITLE II—ISSUANCE OF PASSPORTS 
TRAVEL RESTRAINTS ON INDIVIDUALS 


Sec. 201. (a) The Secretary of State and any officer of the United States duly 
authorized by him may issue, renew, deny, or revoke passports in the United 
States, in territories over which the United States exercises trusteeship, and in 
foreign countries. No other persons shall issue, renew, deny, or revoke such 
passports. The Secretary of State is authorized to prescribe regulations con- 
sistent with this Act pertaining to passports. 

(b) There shall be collected and paid into the Treasury of the United States 
quarterly a fee of $2 for executing each application for a passport and $9 for each 

assport issued: Provided, That the Secretary of State may authorize the retention 

y officials of the several States of the fee of $2 for executing an application for 
a passport. No fee shall be collected for passports issued to officers or employees 
of the United States proceeding abroad in the discharge of their official duties, 
or to members of their immediate families accompanying or residing with them 
abroad, or to seamen, or to international airmen, or to widows, children, parents, 
brothers, and sisters of American soldiers, sailors, or marines buried abroad whose 
journey is undertaken for the purpose and with the intent of visiting the graves 
of such soldiers, sailors, or marines, which facts shall be made a part of the appli- 
cation for the passport. 

(c) Whenever a fee is erroneously charged and paid for the issuance of a pass- 
port to a person who is exempted from the payment of such a fee by subsection (b) 
of this section, the Department of the Treasury is authorized to refund to the 
person who paid such fee the amount thereof upon proper notice from the Depart- 
ment of State. 

(d) Whenever the appropriate officer within the United States or any foreign 
country refuses to visa a passport and the unused passport is returned within 
six months from the date of issue, the Department of the Treasury is authorized, 
upon notice from the Department of State, to refund the issue fee of $9 to the 
person to whom the passport was issued. 

(e) At the request of the head of a family, the Department may issue family 
passports covering the head of the family, the spouse, and children under sixteen 
years of age, but no group passport shall be required. 

(f) Passports shall be valid for three yeers, unless validly revoked on one of 
the substantive grounds specified in section 203. During a period of two years 
after such three-year period and upon the payment of a fee of $5, passports may 
be renewed for a period not to exceed five years from the date of issuance. Pass- 
ports may be restricted at any time as to validity pursuant to section 401. 

Src. 202. Before a passport is issued to any person, such person shall sub- 
scribe to and submit a written application, duly verified by his oath or affirmation 
before a person authorized to take passport applications, containing answers to 
questions asked by the Department. Such questions shall be relevant to the 
substantive grounds for denial of passports specified in section 203. Any person 
authorized to take passport applications may administer oaths in connection 
with such applications. 

Src. 203. Travel abroad by citizens may be restrained, and passports may be 
denied to citizens, only on the following grounds: 








8 PASSPORT LEGISLATION 


(a) That the citizen is under indictment or information for a felony; or ig 
under indictment or information for violating sections 206 and 402 of this Act; 
or is free on bail pending appeal from criminal conviction; or has been convicted 
within five years of violating section 402 of this Act, unless a bond in the sum of 
$5,000 is posted conditioned upon compliance with such section during the period 
for which a passport may be issued; or 

(b) That there are reasonable grounds to believe that the citizen, when abroad, 
would endanger the national security of the United States by (1) transmitting, 
without proper authority, highly classified secrets of the United States; or (2) 
inciting, or conspiring to bring about international hostilities or conflicts which 
might involve the United States; or (3) inciting, or conspiring to bring about, 
attacks by force upon the United States or attempts to overthrow its government 
by force and violence; or 

(c) That the citizen owes the Government of the United States money for pre- 
vious transportation back to the United States. 

Sec. 204. Notwithstanding the provisions of sections 202 and 203 of this Act, 
the Secretary of State may direct the issuance of a passport in any case, provided 
he deems such action advisable in the national interest. Such passport may be 
limited with respect to duration and the areas for which it is valid. 

Sec. 205. Upon application therefor, duly completed, a passport shall be issued, 
or the applicant shall be informed in writing of a denial thereof, within thirty 
days after the receipt of such application. A passport may be revoked whenever 
the holder thereof is not entitled to a passport under the terms of this Act. Upon 
denial of an application for a passport, upon revocation of a passport, or upon 
any other adverse action taken on an individual basis with respect to a citizen’s 
right to receive or use a passport, the applicant for, or holder of, the passport 
shall be informed in writing of the specifie reasons for the adverse action, shall be 
afforded a detailed statement of the information, including the sources thereof 
upon which such action was predicated, and shall be informed in detail of his 
rights to administrative and judicial review of such action. 

Sec. 206. Subject to such general exceptions as the President may authorize 
and prescribe, it shall be unlawful for any citizen to travel abroad without a valid 
passport. The prohibition contained in the first sentence of this section shall 
not apply to travel between the United States and any other country or territory 
in North, Central, or South America or in any island adjacent thereto. The 
President shall, in accordance with the policy set forth in section 101 of this Act, 
utilize to the extent possible the power conferred upon him by the introductory 
clause of the first sentence of this section in order to increase the opportunities 
of citizens to travel without passports to countries or areas outside the Western 
Hemisphere. 


TITLE II—PROCEDURE FOR REVIEW OF PASSPORT DENIAL, 
REVOCATION, OR RESTRICTION 


Sec. 301. (a) There shall be established within the Department of State a 
Passport Hearing Board consisting of three officers of the Department to be 
designated by the Secretary of State. Except in cases of action taken by reason 
of noncitizenship or by reason of geographical restrictions of general applicability 
authorized by title IV of this Act, this Board shall have jurisdiction to hear all 
cases wherein a written request for a hearing is received by the Department 
within sixty days after actual notification to the individual involved of the initial 
denial, revocation, or restriction of his passport. The Board shall hold a hearing 
within thirty days after receipt of the request unless such time limit is extended 
at the request of the individual, and such hearing shall be completed without 
unnecessary delay. 

(b) At least one of the officers of the Board shall be a member of the Office of 
the Legal Adviser of the Department. None of such officers shall have partici- 
pated in any manner in the initial adverse determination concerning the passport 
in question. 

(c) The Secretary of State shall appoint a Counsel who shall present to the 
Board at the hearing the reasons for, and the evidence 9, the initial 
adverse determination concerning the passport in question. Such Counsel shall 


participate in proceedings of the Board solely to the extent of serving as advocate 
in behalf of the initial adverse determination, and shall have no communication 
with any member of the Board concerning any case that is, or may come, before 
the Board, unless the individual involved is present and unless such communica- 


tion is made a part of the record of the proceeding in question. 
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Sec. 302. The Secretary of State shall establish and make public rules which 
accord to every individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel; 

(2) To testify in his own behalf, present witnesses and offer documentary and 
other evidence; 

(3) To examine all documentary evidence, including confidential data, intro- 
duced against him and to cross-examine the sources thereof; to cross-examine all 
witnesses, including confidential informants, appearing against him. 

(4) To have a hearing conducted in private unless he freely waives this protec- 
tion in writing. 

(5) Within ten days of completion of the hearing to examine a copy of the 
transcript of the proceedings, which shall include all documentary and testimony 
evidence presented to the Board and the sources thereof, and, upon request, to 
be furnished a copy of such transcript at the expense of the United States. 

Sec. 303. (a) Within ten days of the completion of the hearing required by 
section 301 the Board shall recommend whether or not the initial adverse deter- 
mination should be sustained. 

(b) The Board shall not recommend that the Secretary of State sustain the 
initial adverse determination unless such determination is warranted on one of 
the grounds set forth in section 203 of this Act. 

(c) If the Board does not recommend that the initial adverse determination be 
sustained, relief shall be granted the individual forthwith. 

(d) If the Board recommends that the initial adverse determination be sus- 
tained, it shall make detailed and specifie written findings of fact and conclusions. 
These shall be transmitted with the entire record to the Secretary of State, who 
shall personally make final administrative determination in such cases. A copy 
of the Board’s recommendation and of its findings and conclusions shall be fur- 
nished the individual contemporaneously with announcement of the recom- 
mendation. Within twenty days following receipt of such copy the individual 
may submit to the Secretary of State written objections to the Board’s action. 
Within fifteen days following receipt of such objections the Secretary of State 
shall announce his determination, which shall be based upon the entire record, 
including all findings and conclusions made by the Board and any objections 
submitted by the individual. In appropriate circumstances, the Secretary may 
remand a case to the Board for further proceedings. In the event he takes action 
adverse to the individual, the Secretary shall make detailed and specific written 
findings and conclusions, a copy of which shall be furnished to the individual. If 
the Secretary decides favorably to the individual, relief shall be granted forthwith. 

Sec. 304. The United States District Court for the District of Columbia and 
the United States district court for the judicial district in which the individual 
has his principal place of residence shall have jurisdiction to determine whether 
there has been compliance with the procedural and substantive provisions of this 
Act and of any regulations issued thereunder. In any such proceedings the Court 
shall not sustain the substantive findings of the Secretary unless they are sup- 
ported by substantial evidence contained in the record when viewed as a whole. 


TITLE IV—GEOGRAPHICAL LIMITATIONS OF GENERAL 
VALIDITY 


Sec. 401. (a) The President shall have the power by appropriate declaration 
pursuant to subsection (b) of this section, to restrain the travel of all citizens and 
to limit the validity of all passports with respect to travel to the following places: 

(1) Countries with which the United States is at war; 

(2) Countries or areas where armed hostilities are in progress; 

(3) Countries or areas to which the President finds that travel must be re- 
stricted in the national interest either because the United States Government is 
unable to provide adequate protection to citizens traveling therein or because 
such travel would seriously impair the foreign relations of the United States. 

(b) In the event that the President determines the necessity of promulgating 
a general geographical restraint upon travel and the use of passports under sub- 
section (a) of this section, he shall declare and publish such determination, stating 
specifically and in detail the reasons for the necessity of such action, and shall 
cause notice thereof to be stamped on each passport thereafter issued, renewed, or 
amended. If not sooner revoked by the President, the general travel and pass- 
port restraint imposed by such declaration shall be effective for a period of not 
more than one year, unless such time is extended by law. 
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(c) In the national interest the President, without stating his reasons, may 
make exceptions to any such general geographical restraint for particular indi- 
viduals or categories of persons. 

Sec. 402. No citizen shall travel to any country or area as to which there is in 
effect, to his knowledge, a declaration made and published by the President 


under section 401. 
TITLE V—PENALTIES 


Sec. 501. Any person who willfully violates the provisions of sections 206 or 
402 of this Act shall be guilty of a misdemeanor and upon conviction shall be 
punished by imprisonment for a period not exceeding one year or by a fine not 
exceeding $1,000, or both. 


TITLE VI—LAWS REPEALED, MADE INAPPLICABLE, OR AMENDED 


Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed: 

1) Section 4076 of the Revised Statutes (22 U.S.C. 212); 

(2) Section 4077 of the Revised Statutes (22 U.S.C. 218); 

(3) Section 1 of title IX of the Act of June 15, 1917 (22 U.S.C. 213); 

(4) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S.C, 214, 215, 216); 

(5) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S.C, 21la, 217a, 214a); 

(6) Section 6 of the Act of September 23, 1950 (50 U.S.C. 785); 

(7) Section 215(b) of the Act of June 27, 1952, chapter 477, title II, chapter 2 
(U.8.C. sec. 1185); 

(8) Section 1545 of the Act of June 25, 1948 (18 U.S.C. 1545). 

(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

(c) Section 1001 of the Act of June 25, 1948 (18 U.S.C. 1001) is made inappli- 
cable to the subject of passports. 

(d) Section 1542 of the Act of June 25, 1948 (18 U.S.C. 1542), is amended to 
read as follows: 

“Sec. 1542. Whoever, in an application for passport, willfully and knowingly 
(1) falsifies, conceals or covers up by any trick, scheme, or device a material fact, 
or (2) makes any false, fictitious or fraudulent statements or representations of a 
material nature, or (3) makes or uses any false writing or document known to him 
to be false, with intent to induce or secure the issuance of a passport under the 
authority of the United States, either for his own use or the use of another, 
contrary to the laws regulating the issuance of passports or the regulations 
prescribed pursuant to such laws; or 

‘Whoever willfully and knowingly uses, or attempts to use, or furnishes to 
another for use, any passport the issuance of which was secured in any way by 
reason of any of the intentionally false actions listed in paragrah 1 of this section— 

“Shall be fined not more than $2,000 or imprisoned not more than five years, or 


both.” 
TITLE VII—SEPARABILITY 


Sec. 701. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 


TITLE VIII—EFFECTIVE DATE 
Sc. 801. This Act shall take effect fifteen days, after its enactment. 


(S. 2315, 86th Cong., Ist sess.] 
BILL, To provide for denial of-passports to supporters of the international Communist movement, for 
review of passport denials, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 


TITLE I—DENIAL OF PASSPORTS TO SUPPORTERS OF THE 
INTERNATIONAL COMMUNIST MOVEMENT 
Section 1. The Congress finds that the International Communist movement 


of which the Communist Party of the United States of America is an integral 
part, seeks everywhere to thwart United States policy, to influence foreign govern- 
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ments and peoples against the United States, and by every means, including force 
and violence, to weaken the United States and ultimately to bring it under Com- 
munist domination; that the activities of the international Communist movement 
constitute a clear, present, and continuing danger to the security of the United 
States, and seriously impair the conduct of the foreign relations of the United 
States; that travel by couriers and agents is a major and essential means by which 
the international Communist movement is promoted and directed; that a United 
States passport requests other countries not only to permit the holder to pass 
freely and safely but also to give all lawful aid and protection to the holder and 
thereby facilitates the travel of such holder to and in foreign countries; and that 
in view of the history of the use of United States passports by supporters of the 
international Communist movement to further the purposes of that movement, 
the issuance of a passport to, or the possession of a passport by, persons described 
in section 2 is inimical to the security and to the conduct of the foreign relations 
of the United States and therefore passports should not be issued to or held by 
such persons. 

Sec. 2. (a) In accordance with the findings in section 1, the Secretary of State 
is authorized to refuse to issue a passport, or to revoke a passport already issued, 
to any person as to whom it is determined on substantial grounds that he know- 
ingly engages in activities for the purpose of furthering the international Com- 
munist movement, unless such person demonstrates to the Secretary, by clear and 
convincing evidence, that his activities abroad would not further the purposes of 
such movement. 

(b) The Secretary shall consider as evidence of activities in furtherance of the 
international Communist movement, within the meaning of subsection (a)— 

(i) present membership in the Communist Party or former membership 
terminated under circumstances which reasonably warrant the conclusion 
that the person continues to ack knowingly in furtherance of the interests 
and under the discipline of the Communist Party; 

(ii) activities under circumstances which reasonably warrant the con- 
clusion that a person, regardless of the formal state of his affiliation with 
the Communist Party, is knowingly acting under the discipline of the Com- 
munist Party, or as a result of the direction, domination, or control exercised 
over him by the international Communist movement; 

(iii) other facts which reasonably warrant the conclusion that the person 
is going or staying abroad to conduct activities for the purpose of furthering 
the interests of the international Communist movement. 

Sec. 3. The Secretary of State may require, as a prerequisite to the issuance, 
renewal, or extension of a passport that the applicant subscribe to and submit a 
written statement duly verified by his oath or affirmation as to whether he is or 
has been within ten years prior to filing his application a member of the Com- 
munist Party. 

Sec. 4. The provisions of this title shall continue in effect until the termination 
of the national emergency established by Presidential Proclamation Numbered 
2914, December 16, 1950 (64 Stat. A 454). 


TITLE II—PROCEDURE FOR PASSPORT DENIAL AND REVIEW 
THEREOF 


Sec. 5. Upon application therefor, duly completed, and upon compliance with 
any requirement under the provisions of section 3 of title I of this Act, a passport 
shall be issued to any person qualified under section 212 of title 22 of the United 
States Code (32 Stat. 386), or the applicant shall be informed in writing of a 
denial thereof, within ninety days after the receipt of such application. If a 
passport is denied, revoked, or restricted for any reason other than noncitizenship 
or geographic restrictions of general applicability, the passport applicant or holder 
shall be informed in writing of the reason, as specifically as is consistent with 
considerations of national security and foreign relations, and of the right to a 
hearing before the Passport Hearing Board in accordance with the provisions of 
this title. Notice of the denial or revocation of a passport under the terms of 
title I of this Act shall specify the paragraph or paragraphs of section 2(b) of 
title I on the basis of which the passport is denied or revoked. 

Src. 6. There shall be established witnin the Department of State a Passport 
Hearing Board consisting of three officers of the Department to be designated by 
the Secretary of State. This Board shall have jurisdiction in all cases wherein a 
hearing is requested in writing within thirty days after notification of the denial, 
revocation, or restriction of a passport, for any reason other than noncitizenship 








12 


or geographical restrictions of general applicability. The Board shall hold g 
hearing within ninety days after the receipt of the request unless such time limit 
is extended at the request of the party. The officers who present the case of the 
Department of State to the Board shall not otherwise participate in the delibera.- 
tions or recommendations of the Board. 

Sec. 7. (a) The Secretary shal] establish and make public rules which shal] 
accord to the individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel; 

(2) To testify in his own behalf, present witnesses, and offer other evidence; 

(3) To cross-examine witnesses appearing against him at any hearing at which 
he or his counsel is present and to examine all other evidence which is made a part 
of the open record; 

(4) To examine a copy of the transcript of the open proceedings or to be fur- 
nished a copy upon request. 

(b) In order to protect information, sources of information, and investigative 
methods, disclosure of which would have a substantially adverse effect upon the 
national security or the conduct of foreign relations, the Board may at any time 
consider oral or documentary evidence without making such evidence part of the 
open record. Prior to completion of its proceedings, the Board shall furnish to 
the individual a résumé of any such evidence, and shall certify that it is a fair 
résumé. The Board shall take into consideration the individual’s inability to 
challenge information of which he has not been advised in full or in detail or to 
attack the credibility of sources which have not been disclosed to him. 

Sec. 8. Within sixty days after completion of its proceedings, the Board shall 
make written findings, conclusions, and recommendations, which shall be trans- 
mitted with the entire record to the Secretary of State who shall make the final 
administrative determination. If the recommendation of the Board is adverse 
to the individual, a copy of the recommendation and of the findings and conclusions 
which are based upon the open record or upon the résumé of any evidence not 
made part of the open record, shall be furnished the individual, who may within 
twenty days following the receipt thereof submit to the Secretary written ob- 
jections thereto. The Secretary shall base his determination upon the entire 
record submitted to him by the Board, including all findings and conclusions, and 
upon any objections submitted by the individual. In appropriate cases, the 
Secretary may remand a case to the Board for further proceedings. In the event 
he takes action adverse to the individual, the Secretary shall make appropriate 
written findings and conclusions, 

Sec. 9. The United States District Court for the District of Columbia shall 
have jurisdiction to review any final determination of the Secretary of State under 
section 8 of this Act to determine whether there has been compliance with the 
provisions of this Act and of any regulations issued thereunder. In any such 
proceedings the court shall have power to determine whether any findings which 
are stated to be based upon the open record are supported by substantial evidence 
contained in that record, or, in the case of a résumé of evidence which was not 
made part of the open record in conformity with section 7(b) of this Act, are 
supported by the résumé of such evidence, duly certified by the Board under said 
section 7(b). 

Sec. 10. The provisions of the Administrative Procedure Act, as amended (5 
U.S.C., ch. 19), shall not apply to proceedings under this title. 


TITLE II—REGULATIONS 


Sec. 11. The Secretary of State is authorized to prescribe regulations to carry 
out the provisions of this Act. 


TITLE IV—SEPARABILITY 


Sec. 12. If any provision of this Act is held invalid, the remaining provisions 
provisions shall not be affected. 


TITLE V—EFFECTIVE DATE 


Sec. 13. This Act shall take effect immediately upon its enactment. 
SecrTion-By-SecTIon ANALYSIS oF S. 2287 


PASSPORT LEGISLATION 





This bill represents a comprehensive revision of U.S. passport laws. The 
enacting clause states that the bill shall be known as the U.S. Travel Act. 
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TITLE I. TRAVEL AND PASSPORT POLICY 


Section 101 contains a reaffirmaticn by the Congress that freedom of move- 
ment is a fundamental American freedom and embraces the right to travel abroad 
as well as the right to travel within the United States. It goes on to state that 
it is the policy of the Congress that travel abroad should be as free of govern- 
mental restraint as possible, subject only to the minimal restrictions sanctioned 
in the bill and demanded by national security. In order to emphasize that all 
restrictions on travel are undesirable, even though some may be presently un- 
avoidable, this section also states it to be congressional policy that the President 
seek, with other nations, to eliminate all barriers to international travel. 

Section 102 makes clear that this bill is the exclusive and comprehensive source 
of all authority for the executive branch to regulate travel abroad by Americans. 
It states that no restraint, however temporary, may be placed on such travel 
unless it is specifically authorized by the bill. Moreover, every citizen is entitled 
to receive and use a passport except as otherwise specified in the bill. This 
should put an end to existing confusion concerning the scope of the Department 
of State’s powers in this field and should eliminate the possibility of any future 
unauthorized actions by the Department. 

Section 103 defines certain basic terms appearing in the bill. The term ‘‘citi- 
zen” is defined to include not only U.S. citizens but all those who owe permanent 
allegiance to the United States. This preserves the definition found in existing 
passport law, 22 U.S.C. 212, and is favored by the executive branch. The sec- 
tion also defines the terms ‘“‘passport,”’ ‘‘travel abroad,” ‘‘Department (of State)’’ 
and ‘United States,’”’ the last including, in addition to the States, the District 
of Columbia, the Canal Zone, Puerto Rico, the Virgin Islands, Guam, American 
Samoa, and all territory and water subject to U.S. jurisdiction. 


TITLE Il. ISSUANCE OF PASSPORTS; TRAVEL RESTRAINTS ON INDIVIDUALS 


Section 201(a) provides that only the Secretary of State and any Government 
officer authorized by him may issue, renew, deny, or revoke passports, and it gives 
the Secretary power to prescribe passport regulations consistent with che bill. 
The subseccion is taken verbatim from the bill sponsored by the executive branch 
in the 85th Congress (8S. 4110). It is a more flexible restatement of existing law 
(22 U.S.C. 211(a)). 

Sections 201 (b), (c), and (d) deal with matters pertaining to passport fees and 
are virtually identical with the corresponding provisions of last year’s adminis- 
tration bill. Subsection (b) provides for the collection of a fee of $2 for executing 
each passport application and a fee of $9 for each passport issued. It authorizes 
the Secretary of State, if he desires, to permit State government officials to retain 
the $2fee. These provisions would leave existing law (22 U.S.C. 214) unchanged. 

Subsection (b) also exempts from payment of all passport fees Federal employees 
assigned to overseas duties, their immediate families if accompanying such 
employees on their overseas assignments, seamen, international airmen, and the 
immediate families of servicemen buried abroad if those families are traveling for 
the purpose of visiting the graves of the servicemen. This would leave existing 
law unchanged except for the addition of international airmen to the exempted 
categories. 

Subsection (c) authorizes the refund of a passport fee erroneously paid by a 
ae exempted under subsection (b). The only change which it makes in existing 
aw (22 U.S.C. 214a) is that it authorizes the refund to be made by the Treasury 
Department upon notice from the State Department, instead of a direct refund 
by the State Department. And subsection (d) permits refund of the $9 issue fee 
if a passport is returned unused within 6 months because of the inability of the 
holder to obtain a necessary visa for travel abroad. This is simply a restatement 
of 22 U.S.C. 216, with the Treasury Department again making the actual refund 
instead of the State Department. 

Section 201(e) gives the State Department discretionary authority, upon request 
by the head of a family, to issue a family passport, but makes clear that no group 
passport shall be required. This is designed merely to provide explicit statutory 
authority for existing Department regulations. 

Subsection (f) would amend existing law (22 U.S.C. 217a) by making passports 
valid for a period of 3 years after issuance, instead of the present 2-year period. 
This subsection would continue to permit renewal of passports, upon payment of 
a $5 fee, for a period of up to 2 years. But it provides that the passport’s final 
expiration date shall be 5, and not the present 4 years from the date of its issuance. 
A similar provision was included in last year’s administration bill and is the sole 
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proposal embodied in 8. 1973, the bill that has been introduced by Senator Javits 
in this session, 

Section 202 of my bill states that, prior to issuance of a passport, the applicant 
must submit to the Department, under oath, a completed passport application. 
The necessary oath may be administered by any person authorized to take pass- 
port applications. These provisions are similar to those contained in last year’s 
administration bill and are an elaboration of 22 U.S.C. 213. 

Section 202 permits the Department in its application form to ask questions that 
are relevant to the substantive grounds for restraint of travel and denial of pass- 
ports which are specified in section 203. One of those grounds, stated in section 
203(b), is the substantial likelihood that the applicant, when abroad, would en- 
danger our national security (1) by transmitting, without authority, highly classi- 
fied Government secrets; or (2) by inciting or conspiring to create international 
hostilities that might involve the United States; or (3) by inciting or conspiring 
to bring about attacks by force on the United States or attempts to overthrow 
its Government by force or violence. In view of the well-known congressional, 
executive, and judicial findings regarding the aims and methods of the Communist 
Party and of the international Communist apparatus, it would certainly be rele- 
vant to the national security criteria set forth in section 203 for the Department, 
under section 202, to inquire whether the applicant is, or within the past few years 
has been, a member of the Communist Party. 

Section 202 would thus provide the Department with authority which the 
Supreme Court found to be lacking in its 1958 decision in Kent v. Dulles. But 
it would not permit the Department to inquire into party affiliations in the 1930’s 
and 1940’s, since in those days the nature of the Communist threat was unknown 
to many loyal, law-abiding Americans and since under the bill a passport may 
be denied only if its issuance would create the likelihood of imminent danger to 
national security. Nor would section 202 sanction inquiry into the activities of 
applicants relating to so-called “‘leftwing”’ or “front”? organizations unless it can 
be shown that such an organization is engaged in activities related to the criteria 
of section 203(b), i.e., (1) unauthorized disclosure of Government secrets, or 
(2) attempts to involve our country in hostilities or (3) incitement or conspiracy 
to bring about the violent overthrow of our Government from without or within. 
My bill focuses on conduct that presents a clear and present danger to the security 
of the United States and in no way attempts to curb expression of unpopular be- 
liefs or association with unpopular groups. 

Because of this constitutional necessity to focus on action threatening the 
national security rather than on associations and beliefs, 1 want to stress that the 
fact that section 202 permits inquiry into current Communist membership does 
not mean that a passport could be denied under section 203(b) solely because of 
such membership. As I have already indicated in listing the three grounds relat- 
ing to national security in section 203(b), travel could not be restrained unless 
from all the evidence, including evidence of Communist Party participation, it is 
reasonably to be anticipated that the applicant, when abroad, would endanger the 
safety of the United States through one or more of those three kinds of conduct. 
It is extremely significant to me that the distinguished Special Committee to 
Study Passport Procedures of the Association of the Bar of the City of New York 
recommended adoption of the criteria set forth in section 203(b). 

In addition to national security cases, section 203 would permit travel to be 
restrained on an individual basis, and passports to be denied, in two other classes 
of cases: 

Section 203(a) authorizes the Department to take adverse action with respect 
to applicants who are charged with criminal felony violations or violations of the 
travel provisions of this bill or who have been convicted of some criminal offense 
and are free on bail pending appeal from their conviction. It also permits the 
Department to restrain the travel of any person who has been convicted within 
5 years of violating section 402’s area travel limitations, unless a bond of $5,000 
is posted conditioned on compliance with section 402 during the period for which 
a passport may be issued. There is no explicit statutory authority for taking 
any of these actions at present. Last year’s administration bill contained the same 
provisions as those of this subsection. And 8. 810 of this Congress, sponsored by 
Senator Humphrey and others, would sanction denial of passports to those who 
are charged with or under sentence for a felony. The purpose of this subsection, of 
course, is to make certain that the State Department does not facilitate evasion 
of the criminal law. It would also provide substantial assurance that one who had 
recently been convicted of violating geographic travel limitations would not repeat 
the offense if permitted to go abroad. 
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Section 203(c) would permit the Department to refuse a passport to citizens 
who still owe the United States money for transportation back to this country 
previously furnished by the Government. There is no present statutory basis 
for denying a passport on this ground. 

Section 204 authorizes the Secretary of State to direct the issuance of a passport 
notwithstanding the provisions of sections 202 and 203, provided that the Secre- 
tary deems such action advisable in the national interest. The Secretary may limit 
such passports with respect to duration and the areas for which they are valid. 
This section is designed to give the State Department flexibility for meeting the 
variety of situations, many of which are unforeseeable, that arise in the administra- 
tion of our passport laws. It is a verbatim extract from last year’s administration 
bill. 

The first sentence of section 205 requires the State Department to grant a 
passport, or to inform each applicant in writing of its refusal to do so, within 30 
days after its receipt of a completed application. A similar provision was sponsored 
by the executive branch last session allowing the Department 90 days to communi- 
cate its decision. There is presently no such requirement on the books. This 
provision of section 205 would thus assure passport applicants of a prompt de- 
termination at the initial level of administration and would avoid the possibility 
of extended delay, which has in some cases amounted to effective denial of the 
right to travel. 

The second sentence of section 205 permits revocation of an existing passport 
only when its holder would not be entitled to a passport under the standards of 
the bill were he again to apply for one, Existing law does not deal with revoca- 
tion, and this provision, which is identical to that previously sponsored by the 
administration, would fill the gap. 

Section 205 goes on to state that whenever a passport is denied, revoked, or 
limited in any other manner on an individual basis, the citizen involved shall be 
informed in writing of the specific reasons for the adverse action and shall be given 
a detailed statement of the information upon which those reasons were deemed 
applicable, Moreover, the citizen is entitled to identification by the Department 
of the sources of such adverse information. Without knowledge of all these matters 
it is virtually impossible for any citizen to have a realistic opportunity to rebut 
the allegations against him in an administrative or judicial hearing. Therefore, 
to permit the citizen to make an intelligent decision whether or not to seek admin- 
istrative and judicial relief, the third sentence of section 205 requires that he be 
given full information concerning the basis for the Department’s action. That 
sentence also requires the Department to give the citizen detailed information of 
his rights to administrative and judicial review so that those rights will not be 
lost because of ignorance. There is at present no statutory coverage of the matters 
regulated by this third sentence of section 205. 

Bection 206 provides that, subject to such general exceptions as the President 
may prescribe, it shall be a crime for any citizen to travel abroad without a valid 
passport. This provision is a substantially modified version of the present section 
215(b) of the Immigration and Nationality Act of 1952 (8 U.S.C. 1185(b)). One 
important difference between the two versions is that section 215(b) is applicable 
only during wartime or the existence of a proclaimed national emergency while 
section 206 would be of indefinite duration. The reason for this proposed change 
is that the substantive grounds for restraining travel on an individual basis under 
section 203 of my bill are not related solely to periods of national emergency but 
are also applicable to periods of so-called normalcy. The reasons for not permit- 
ting overseas travel by those who are charged with serious crimes, or who have 
failed to reimburse the Government for prior repatriation, or who are likely to 
endanger our national security in any of the ways set forth in section 203, apply 
in peacetime as well as in emergencies. 

R second proposed change of significance is that section 206 of my bill makes 
it unlawful to travel abroad without a valid passport, while existing section 215(b) 
makes it unlawful to enter or leave the United States without such a perepart 
The suggested alteration in phraseology would eliminate certain loopholes. For 
example, if an American citizen residing in Mexico were to travel to Europe with- 
out a passport, he would not, by such an act, have entered or left the United 
States without a passport and thus would not appear to have violated existing 
law. On the other hand, since he plainly traveled abroad without a passport, he 
would be in violation of proposed section 206. Section 206 would thus eliminate 
an unwarranted discrimination against citizens residing within the United States 
and would make the travel prohibition applicable to the same extent for all 
citizens. 
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The second sentence of section 206 specifically renders the prohibition of trave} 
without a passport inapplicable to travel anywhere in the entire Western Hemi- 
sphere. It thereby gives permanent statutory status to existing Presidential 
regulations and makes clear that any citizen may travel in Western Hemisphere 
countries, whether or not he has, or is eligible to receive, a passport. 

The third and final sentence of section 206 directs the President, in accordance 
with the policy set forth in section 101 of the bill, to use to the extent possible his 
power to make general exceptions to the prohibition of travel without a passport, 
so that citizens may soon travel without passports to countries or areas outside 
the Western Hemisphere. 


TITLE Ill, PROCEDURE FOR REVIEW OF PASSPORT DENIAL, REVOCATION, OR 
RESTRICTION 


Existing law makes no provision whatever for administrative and judicial review 
of the denial, revocation, or other restriction of passports on an individual basis. 
In the absence of legislative guidance the Department of State has devised admin- 
istrative procedures which have been seriously challenged in the courts as violative 
of due process of law. It is the purpose of title III of this bill to fill the need for 
statutory procedures which will meet constitutional standards and will put an end 
to existing confusion. 

Section 301(a) establishes within the Department a Passport Hearing Board 
consisting of three officers of the Department designated by the Secretary of 
State. With certain exceptions, it gives this Board jurisdiction to hold a hear- 
ing and to decide all cases wherein a written request for a hearing is received by 
the Department within 60 days after the individual involved actually receives 
notice of the tentative denial, revocation, or restriction of his passport. Those 
Department actions which are excepted from review by the Board concern cases 
of noncitizenship and of general geographical limitations upon travel authorized 
by title IV of the bill. Section 301(a) requires the Board to hold a hearing within 
30 days after it is requested unless the individual involved requests an extension 
of this time limit. And, to provide further assurance of expeditious handling of 
the case, this subsection states that, once begun, the hearing shall be completed 
without unnecessary delay. 

Section 301(b) requires that at least one of the officers of the Passport Hearing 
Board be a member of the Office of the Legal Adviser of the State Department. 
This is desirable because difficult substantive and procedural legal problems may 
often arise in passport cases, and the Department should become aware of their 
existence as early as possible in each case. This subsection also states that none 
of the Board members shall have participated in any manner in the tentative 
adverse action concerning the passport in question. 

Section 301(c) directs the Secretary of State to appoint a counsel to present to 
the Board at the hearing the reasons for, and the evidence supporting, the tenta- 
tive adverse determination concerning the passport in question. This counsel is 
intended to facilitate the progress of the hearing through an orderly presentation 
of the Department’s case. The subsection makes it very clear that the counsel 
is to serve exclusively as an advocate and must therefore have no communication 
with the Board concerning any case unless the individual involved is egies and 
the communication is made a part of the record of the proceeding. It is vital to 
the integrity of what is in effect a trial-type hearing that there be no secret rela- 
tions between one of the litigants and the decisionmakers. 

Section 302 of the bill requires the Secretary of State to publish rules which 
guarantee to every individual the following rights: 

(1) to appear in person and be represented by counsel of his own choosing; 

(2) to testify in his own behalf, present other witnesses, and offer documentary 
and any other kind of evidence; 

(3) to examine all documentary and other evidence introduced against him, 
including evidence previously considered to be confidential, so that he may know 
what it is that he must rebut in order to obtain the right to travel; and to cross- 
examine those persons, including previously confidential informants, who are the 
sources of documentary and other evidence against him, so that he may have the 
onde gad to demonstrate the inaccuracy, falsity or misleading nature of their 
evidence; 

(4) to have a hearing conducted in private, so as to be spared the serious 
adverse effects of publicity, unless he freely waives this protection in writing; and 

(5) within 10 days of completion of the hearing, to examine, and obtain upon 
request at the expense of the Government, a copy of the transcript of the entire 
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roceeding, including all documentary evidence and testimony presented to the 
oard and the identity of the sources thereof. 

Section 302 would thus guarantee every citizen a hearing in accordance with 
due process of law prior to any final administrative determination that may curb 
his right to travel. By explicitly providing that he be permitted to confront and 
cross-examine his accusers, this section enables the passport program to avoid the 
statutory and constitutional problems which were raised in the recent Greene 
case in the Supreme Court and which resulted in invalidation of the present 
industrial security program. 

Section 303(a) of my bill requires the Passport Hearing Board to decide within 
10 days of completion of the hearing whether or not to recommend that the tenta- 
tive denial, revocation or other restriction of a passport be sustained. 

Section 303(b) provides that the Board shall not recommend that the tentative 
adverse decision be sustained by the Secretary of State unless it finds that the 
decision is warranted on one of the substantive grounds set forth in section 203 of 
the bill. 

Section 303(c) provides that if the Board does not recommend that the tenta- 
tive adverse determination be sustained, the relief sought by the individual shall 
be granted forthwith. 

Section 303(d) states that if the Board recommends that the Secretary sustain 
the tentative adverse decision, it must make detailed and specific written findings 
of fact and conclusions, which shall be transmitted to the Secretary with the 
entire record in the case. A copy of the Board’s recommendation and its findings 
and conclusions must be promptly furnished to the individual involved, who is 
given 20 days within which to submit written objections to the Board’s recom- 
mendation. This subsection requires the Secretary personally to make the final 
administrative determination within 15 days following receipt of any such objec- 
tions. The Secretary’s determination is required to be based upon the entire 
record in the case. The Secretary may send the case back to the Board for 
further proceedings if he thinks such a course appropriate. He may decide in 
favor of the individual, in which case relief must be granted immediately. Or he 
may sustain the adverse action recommended by the Board. If he chooses this 
last alternative, section 303(d) requires him to make detailed and specific written 
findings and conclusions, a copy of which shall be furnished to the individual for 
purposes of any judicial review he may seek. 

Section 304 expressly grants the U.S. District Court for the District of Columbia 
and the U.S. district court for the judicial district in which the individual has his 
omg een place of residence concurrent jurisdiction to determine whether there 

as been compliance with the procedural and substantive provisions of the bill 
and of any regulations issued under its authority. This section further provides 
that the district court shall not sustain the imposition of any travel restraint 
under section 203 of the bill unless the findings of the Secretary of State are sup- 
ported by substantial evidence contained in the record when viewed as a whole. 


TITLE IV. GEOGRAPHICAL LIMITATIONS OF GENERAL VALIDITY 


Section 401(a) of the bill grants the President the power, after an appropriate 
declaration pursuant to section 401(b), to restrain the travel of all citizens and to 
limit the validity of all passports with respect to travel to the following places: 

(1) Countries with which the United States is at war; 

(2) Countries or areas where armed hostilities are in progress; 

(3) Countries or areas to which the President finds that travel must be restricted 
in the national interest either because our Government is unable to provide 
adequate protection to citizens traveling there or because such travel would 
seriously impair our foreign relations. 

This subsection would thus provide express statutory authority for the power 
to prohibit all citizens from traveling in particular countries, power which the 
State Department has frequently claimed and exercised in recent years. It is 
not clear at present whether the Department actually has such power under 
existing law. Last vear’s Administration bill contained a provision similar to 
section 401 (a). 

Section 401(b) provides that in the event the President determines that it is 
necessary to ban travel to a particular area under subsection (a), he must declare 
and publish this determination, stating specifically and in detail the reasons 
supporting his action. The public is entitled to a careful explanation before 
SO grave an infringement of its freedom to travel is sanctioned. In addition 
to the notice contained in the President’s declaration, the subsection requires 
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that each passport thereafter issued, renewed or amended shall be stamped 
with notice of the existing travel restriction. 

Section 401(b) would permit the Presidential travel ban to last for 1 vear, 
and not for an indefinite period as at present, unless it is extended by law. It 
seems appropriate that the Congress, as the coordinate political branch of our 
National Government, should share the responsibility for making the far-reech- 
ing political decision that is involved in any extended prohibition of all travel 
by Americans to a particular area. 

Section 401(c) permits the President, without stating any reasons, to make 
exceptions to any general geographical restraints, either for individuals or for 
categories of persons. It is expected that such categories would include news- 
men, legislators, doctors, missionaries, and others, provided only that such 
exceptions are in the national interest. This subse ction is de signed to encourage 
the President to allow freedom of travel to the fullest extent possible. 

Section 402 makes it unlawful for any citizen not excepted under section 401(c) 
voluntarily to travel to any country or area as to which there is in effect, to his 
knowledge, a declaration made and published by the President under section 
401(b). There is at present no statutory authority to punish travel abroad by 
passport holders ir violation of general geographic restrictions, and this presents 
@ glaring gap in enforcement of our security policies. HE xisting law simply makes 
punishable the use of @ passport in violation of travel restrictions. If, as has 
occurred, such restrictions are violated without use of a passport, it is doubtful 
that a criminal offense has been committed. Section 402 eliminates this loophole 
in the law. The administration bill of last year contained a similar provision. 


TITLE V. PENALTIES 


Section 501 provides that anyone who willfully violates section 206 (travel 
abroad without a valid passport) or section 402 (travel to prohibited countries) 
shall be guilty of a misdemeanor and upon conviction shall be punished by im- 
prisonment for a period not exceeding 1 year or by a fine not exceeding $1,000 
or both. An identical penalty was included in the administration bill of ‘last 
session. 


TITLE VI. LAWS REPEALED, MADE INAPPLICABLE OR AMENDED 


Because this bill represents a comprehensive revision of our passport laws, it 
it is necessary to repeal a number of statutes that would become obsolete upon its 
enactment. Section 601(a) therefore provides for repeal of the following acts or 
parts of acts and all amendments thereto: 

(1) Section 4076 of the Revised Statutes (22 U.S.C. 212) relating to persons 
entitled to a passport; 

(2) Section 4077 of the Revised Statutes (22 U.S.C. 218), relating to returns on 
passports issued and other information; 

(3) Section 1 of title IX of the act of June 15, 1917 (22 U.S.C. 213), relating to 
passport applications; 

(4) Sections 1, 2, and 4 of the act of June 4, 1920 (22 U.S.C. 214, 215, 216), 
relating to passport fees, visa fees for aliens, and refund of passport fees upon 
inability of our citizens to obtain necessary visas; 

(5) Sections 1, 2, and 3 of the act of July 3, 1926 (22 U.S.C. 211a, 217a, 214a), 
relating to authority to issue passports, duration of passports, and refund of 
passport fees erroneously charged; 

(6) Section 6 of the act of en 23, 1950 (50 U.S.C. 785), relating to denial 
of = ports to all members of Communist organizations; 

ection 215(b) of the act of June 27, 1952 (ch. 477, title II, ch. 2, 8 U.S.C. 
1185), relating to travel control of citizens during war or national emergency; 

(8) Section 1545 of the act of June 25, 1948 (18 U.S.C. 1545), relating to viola- 
tions of any passport or safe conduct issued by the United States to foreign 
nationals. Last year’s administration bill contained identical provisions to 
clauses (1) through (5) of section 601(a). 

Section 601(b) provides that all other laws, or parts of laws, in conflict or 
inconsistent with this bill are, to the extent of such conflict or inconsistency, 
repealed. 

Section 601(c) makes section 1001 of the act of June 25, 1948 (18 U.S.C. 1001), 
the general prohibition against making false statements to the United States, 
inapplicable to passport matters in order to avoid duplication with 18 U.S.C. 1542, 
on the same subject. 
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Section 601(d) revises and strengthens existing section 1542 of the act of June 25, 
1948 (18 U.S.C. 1542), by incorporating the broader provisions found in 18 
U.S.C. 1001. The purpose of this revision is to make clear that both the false 
concealment of material facts and the submission of false documents, as well as 
false affirmative statements, are prohibited, provided that the requisite evil intent 
is present. 

TITLE VII. SEPARABILITY 


Section 701 sets forth the customary separability clause. 


TITLE VIII, EFFECTIVE DATE 
Section 801 provides that the bill will take effect 15 days after its enactment. 


The CuarrMan. Since S. 1303 and S. 2095 are not technically 
before the Committee on Foreign Relations at this time, I suggest 
that the record indicate the efforts which have been made to have 
those bills re-referred to this committee so that comprehensive action 
might be taken on all the passport bills before the Senate. I ask 
therefore that the record include my recent letters to the chairman of 
the Government Operations Committee and the Judiciary Committee 
and the reply which has been received from the former committee. 
No reply has been received from the Judiciary Committee. 

(The bills and the correspondence referred to follow:) 


[S. 1303, 86th Cong., 1st sess.] 


A BILL To amend the Immigration and Nationality Act with respect to travel in time of war or national 
emergency and passport procedures 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) section 215 of the Immigration and 
Nationality Act (8 U.S.C. 1185) is amended by striking out— 

(1) in subsection (a) the words ‘‘the United States is at war or during the 
existence of any national emergency proclaimed by the President, or, as to 
aliens whenever there exists a state of war between or among two or more 
States, and’’; and 

(2) in the section caption, the words “IN TIME OF WAR OR NATIONAL 
EMERCENCY”’. 

(b) Section 215(b) of such Act is amended to read as follows: 

“(b) After any proclamation has been made and published as provided for in 
subsection (a), and while such proclamation is in force, it shall, except as other- 
wise provided by the President, and subject to such limitations and exceptions as 
the President may authorize and prescribe, be unlawful for any citizen of the 
United States to— 

““(1) depart from or enter, or attempt to depart from or enter, the United 
States unless he bears a valid passport; 

(2) travel to any country in which his passport is declared to be invalid; 
or 

(3) refuse to surrender upon demand any passport issued to him which 
has been lawfully revoked. 

“Any person convicted of violation of this subsection (c) Section 215(c) of such 
Act (8 U.S.C. 1185(c)) shall be punished by a fine not to exceed $2,000, or by 
imprisonment for a term not exceeding five years, or both.’ is hereby redesig- 
nated as subsection (f) and is amended by adding the following additional language 
at the end thereof: ‘““No vehicle, vessel or aircraft, by or upon which there is 
reasonable cause to believe that a breach or violation of this section is being or 
has been committed, shall be permitted to depart from any port of the United 
States pending the determination of liability to forfeiture of such vehicle, vessel 
or aircraft.” 

(d) Subsections (d), (e), (f), and (g) of section 215 of such Act are hereby 
redesignated as subsections (g), (h), (i), and (j) respectively. 

(e) Section 215 of such Act is amended by inserting, immediately after sub- 
section (b) thereof, the following new subsections: 

“(c) If there is in effect any requirement, prescribed or authorized by law, for 
the procurement of a passport for any travel, no application made by any indi- 








20 PASSPORT LEGISLATION 


vidual for the issuance of such passport may be granted, and each passport 
previously issued shall be revoked, unless the issuance or use of such passport is 
authorized under subsection (e), whenever there is reasonable ground to believe 
that the applicant, or holder of a previously issued passport, is going abroad or 
traveling abroad for the purpose of engaging in activities which will further the 
aims and objectives of any party, group, or association which has been found by 
the Congress of the United States, or any agency or officer of the United States 
duly authorized by the Congress for that purpose 
“(1) to seek to alter the form of government of the United States by force 
or violence, or other unconstitutional means; or 
(2) to have been organized or utilized for the purpose of advancing the 
aims or objectives of the Communist movement; or 
“*(3) to have been organized or utilized for the purpose of establishing any 
form of dictatorship in the United States or any form of international dic- 
tatorship; or 
““(4) to have been organized or utilized by any foreign government, or by 
any foreign party, group, or association acting in the interest of any foreign 
government, for the purpose of (A) espionage, or (B) sabotage, or (C) obtain- 
ing information relating to the defense of the United States or the protection 
of the national security, or (D) hampering, hindering, or delaying the pro- 
duction of defense materials; or 
““(5) to be affiliated with, or to act in concert with, or to be dominated or 
controlled by, any party, group, or association of the character described in 
paragraph (1), (2), (3), or (4), above. 
Nothing in this subsection shall alter or limit the authority of the Secretary of 
State to deny any application for the issuance of a passport, or to revoke a pre- 
viously issued passport, on any ground other than the ground described in this 
subsection. The Secretary may withhold a passport in the national interest on 
the basis of confidential information where he shall certify that it is contrary to 
the interests of this Nation that a passport be issued to the applicant. 

“(d) In determining, for the purposes of subsection (c), whether there is 
reasonable ground for belief that any individual is going abroad or traveling 
abroad for any such purpose, consideration may be given to activities and asso- 
ciations of that individual of one or more of the following categories: 

“‘(1) Membership in any party, group, or association described in sub- 
section (c); or 

(2) Prior membership in any party, group, or association described in 
subsection (c), if the termination of such membership was under circumstances 
warranting the conclusion that the applicant continues to act in furtherance 
of the interests of such party, group, or association; or 

(3) Present or past activities which further the aims and objectives of 
any such party, group, or association, under circumstances warranting the 
conclusion that he engages or has been engaged in such activities as a result 
of direction, domination, or control exercised over him by such party, group, 
or association, or otherwise continues to act in furtherance of the interests 
of such party, group, or association; or 

(4) Activities continued consistently over a prolonged period of time 
which indicate that he has adhered to the doctrine of any such party, group, 
or association, as such doctrine is expressed in the actions and writings of 
such party, group, or association on a variety of issues, including shifts and 
changes in the doctrinal line of such party, group, or association; or 

“*(5) Any other conduct which tends to support the belief that the applicant 
is going abroad or traveling abroad for such purpose. 

(e) A passport may be issued to or held by any individual, notwithstanding 
the provisions of subsection (c), whenever personally directed by the Secretary of 
State for reasons deemed by him to be strictly in the public interest.” 

Src. 2. Section 301 of the Immigration and Nationality Act (8 U.S.C. 1401) is 
amended by adding at the end thereof the following new subsection: 

“‘(d) Whenever any person is born outside of the United States and its outlying 
possessions, and under subsection (a) such person is a citizen of the United States 
at birth, the birth of that person shall be registered with a consular officer in the 
country in which that person was born within such time and under such regulations 
as shall be prescribed by the Secretary of State. If such registration is not made 
within the time so prescribed, it shall be presumed in the absence of proof to the 
contrary, for the purposes of any proceeding arising under or involving any 
right established by this Act, that such person is not a citizen of the United 
States by birth. This subsection shall take effect on the day six months after 
the date of its enactment.” 
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Src. 3. The Act of July 3, 1926 (44 Stat. 887; 22 U.S.C. 21 1a), is hereby amended 
by redesignating section 1 thereof as subsection (a) of section 1 and adding the 
following new subsections: 

““(b) In the exercise of his authority under subsection (a) of this section the 
President may confer upon and delegate to the Secretary of State the power and 
authority to prescribe rules and regulations relating to the issuance, refusal, 
extension, renewal, restriction, limitation, revocation, withdrawal, and cancella- 
tion of passports. 

““(¢) The Secretary of State shall not issue to, or renew or extend the passport 
of, any person, and he shall limit, restrict, withdraw, cancel, or revoke a passport 
of any person, if he is not satisfied that such person’s trip or such person’s activities 
abroad would not— 

(1) violate the laws of the United States; 

(2) be prejudicial to the orderly conduct of foreign relations; 
(3) be contrary to the national welfare, safety, or security; or 
“*(4) otherwise be prejudicial to the interests of the United States.”’ 

Sec. 4. The Administrative Procedure Act (60 Stat. 237; 5 U.S.C. 1001) is 
hereby amended by adding the following new section: 


“>asSSPORT REVIEW PROCEDURE 


“Sec. 13. (a) As used in this section— 

“(1) The term ‘applicant’ means a citizen or national of the United States 
who has made application for a passport in accordance with section 1 of title IX 
of the Act of June 15, 1917 (40 Stat. 227; 22 U.S.C. 213), section 215 of the Im- 
migration and Nationality Act, as amended (66 Stat. 190; 8 U.S.C. 1185), and such 
regulations as the Secretary of State shall prescribe to carry out his authority 
under this section. 

(2) The term ‘special review officer’ means any officer of the Department of 
State or of the United States whom the Secretary of State deems specifically 

ualified to conduct proceedings prescribed by this section and who is selected and 
Ratenated by the Secretary of State, individually or by regulation, to conduct such 
proceedings. Such special review officer shall be subject to such supervision 
and shall perform such duties, not inconsistent with this section, as the Secretary 
of State shall prescribe. 

“(b) Any applicant who has been refused a passport or the renewal or extension 
thereof, has a passport withdrawn, canceled or revoked, or has a passport restricted 
or limited, except in a manner applicable to all applicants, and who has complied 
with all regulations promulgated by the Secretary of State pursuant to this or 
any other Act, may within six months after notification of such action by the 
Secretary of State submit to the Secretary of State a timely motion in writing 
for a review before a special review officer, and any such applicant shall be advised 
of his right to make such motion. Any motion to review action taken pursuant 
to section 13 of the Communist Control Act of 1954 (68 Stat. 775; 50 U.S.C. 782), 
as amended, shall contain a statement under oath by the applicant as to whether 
he is or has ever been a member of the Communist Party. 

“(c) A motion for a review made under subsection (b) of this section shall be 
referred to a special review officer. In any case in which the Secretary of State 
believes that such procedure would be of aid in making a determination, he may 
direct specifically or by regulation that an additional officer of the Department of 
State or of the United States shall be assigned to present the evidence on behalf 
of the Government and in such case such additional officer shall have authority 
to present evidence, and to interrogate, examine, and cross-examine the applicant 
or the witnesses. Nothing in the preceding sentence shall be construed to diminish 
the authority conferred upon the special review officer conducting proceedings 
under this section. 

“(d) A special review officer shall conduct proceedings under this section for 
the purpose of submitting to the Secretary of State a recommendation as to what 
action should be taken. In proceedings conducted under this section all testi- 
mony shall be given under oath or affirmation. The special review officer may 
administer oaths, present and receive evidence, interrogate, examine, and cross- 
examine the applicant or witness. The special review officer shall communicate 
his recommendation to the Secretary of State, who may approve, or reject, in 
whole or in part, such recommendation, reopen the proceedings, or make his own 
determination in lieu of the recommendation of the special review officer. The 
decision of the Secretary of State shall be final. The applicant shall be notified 
of such decision by the Secretary of State in writing. 
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“‘(e) No special review officer shall conduct a proceeding in any case under this 
section in which he shall have participated in investigative functions or in which 
he shall have participated in the original refusal to issue, review, or extend a pass- 
port, or in the original action of withdrawal, cancellation, revocation, limitation, 
or restriction of a passport. 

“(f) Proceedings before a special review officer acting under the provisions of 
this section shall be in accordance with such regulations, not inconsistent with 
this section, as the Secretary of State shall prescribe, which regulations shall 
include requirements that— 

“‘(1) the applicant shall be given notice, reasonable under all the circum- 
stances, of the reasons for the original action taken on his application and of 
the time and place at which the review proceedings will be held; 

(2) the applicant shall have the privilege of being advised, assisted, or 
represented (at no expense to the Government) by counsel authorized to prac- 
tice in such proceedings; 

(3) the applicant shall have a reasonable opportunity to present all infor- 
mation relevant and material to the formulation of the special review officer’s 
recommendation in his case; 

(4) the applicant may testify in his own behalf, present witnesses and 
offer other evidence. If any witness whom the applicant wishes to call is 
unable to appear personally, the special review officer may, in his discretion, 
accept an affidavit by him or order that his testimony be taken by deposition, 
Such deposition may be taken by any person designated by the special 
review officer and such designee shall be authorized to administer oaths for 
the purpose of the depositions; 

““(5) a complete verbatim stenographic transcript shall be made of pro- 
ceedings conducted under this section by qualified reporters, and such tran- 
script shall constitute a permanent part of the record. Upon request the 
applicant or his counsel shall have the right to inspect the transcript, and 
each witness shall have the right to inspect the transcript of his own testi- 
mony; and 

**(6) attendance at hearings under this section shall be restricted to such 
officers of the Department of State as may be concerned with the case under 
consideration, the applicant, his counsel, the witnesses, and the official 
stenographers. Witnesses shall be present at the hearing only while actually 
giving testimony, unless otherwise directed by the special review officer, 

“‘(g) Proceedings under this section shall be conducted in such manner as to 

rotect from disclosure all information which, in the opinion of the Secretary of 

tate or special review officer, would affect the national security, safety, and 
public interest, or would tend to compromise investigative sources or investigative 
methods. 

“‘(h) The files maintained by the Department of State and any other pertinent 
Government files submitted to the special review officer shall be considered as 

art of the evidence in each case without testimony or a ruling as to admissibility. 
uch files may not be examined by the applicant. 

(i) The special review officer shall insure the applicant of complete and fair 
consideration of his case. In making his recommendation the special review 
officer shall consider the entire record, including the transcript of the proceedings 
and any files and confidential information as he may have received. The special 
review officer shall take into consideration the inability of the applicant to chal- 
lenge information of which he has not been advised in full or in detail, or to attack 
the creditability of information which has not been disclosed to him. Judicial 
rules of evidence shall not apply in proceedings under this section except that 
reasonable restrictions shall be imposed by the special review officer as to the 
relevancy, competency, and materiality of evidence introduced in the proceedings. 

‘*(j) Notwithstanding the provisions of any other law, the procedure prescribed 
in this section shall be the sole and exclusive procedure for the review of the 
refusal to issue, renew, or extend a passport, or of the withdrawal, cancellation, 
restriction, limitation, or revocation of a passport.” 

Src. 5. The Communist Control Act of 1954 (68 Stat. 775; 50 U.S.C. 782) is 
hereby amended by adding at the end thereof the following new sections: 


‘ISSUANCE OF PASSPORTS TO PERSONS UNDER COMMUNIST DISCIPLINE 


“Src. 13. Except as authorized by section 6 of the Subversive Activities Control 
Act of 1950, as amended, or as may be otherwise personally directed by the 
Secretary of State for reasons deemed by him to be strictly in the public interest, 
it shall be unlawful for any officer or employee of the United States to issue or to 
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direct the issue of a passport to, or to renew or extend or to direct the renewal or 
extension of the passport, except for direct and immediate return to the United 
States, of any person, if such officer or employee knows or has reason to believe 
such person to be under Communist discipline, or to be intending while travelin 
abroad to engage in activities which will contribute to strengthening the world 
Communist conspiracy. 

“Sec. 14. For the purposes of section 13 of this Act, any person shall be con- 
sidered to be under Communist discipline if such person— 

‘‘(a) is a member of the Communist Party or has terminated such member- 
ship under such circumstances as to warrant the conclusion that he continues 
to act in furtherance of the interests of the Communist Party; or 

‘“‘(b) regardless of the formal state of his affiliation with the Communist 
Party, has engaged or engages in activities which support the Communist 
movement under such circumstances as to warrant the conclusion that he 
engages in such activities as a result of direction, domination, or control 
exercised over him by the Communist movement; or 

““(c) regardless of the formal state of his affiliation with the Communist 
Party, has consistently over a prolonged period of time indicated through 
his actions that he adheres to the Communist doctrine as such doctrine is 
expressed in the Communist movement’s actions and writings on a variety of 
issues, including shifts and changes in the Communist movement’s doctrinal 
line; or 

**(d) refuses to disclose information respecting Communist activity which 
he learned while a member of the Communist Party or which he learned 
while engaged in activities which supported the Communist movement. 

“Sec. 15. Any person who is convicted of a violation of section 13 of this Act 
shall be punished for each such violation by imprisonment for not more than two 
years or fined not more than $5,000, or by both such imprisonment and fine.” 

Src. 6. Each applicant for a passport to be issued after the date of enactment 
of this Act under the authority of the United States shall include in his application 
a declaration under oath obligating such applicant, as a condition to the issuance 
of a passport, to provide, upon request, to such officer or officers as may be desig- 
nated by the Secretary of State, a full and accurate report concerning the places 
outside the United States which were visited by such applicant subsequent to the 
issuance of any such passport and prior to its final expiration. 

'4S8rc. 7. Nothing in any amendment made by this Act shall alter or amend any 
provision of the Subversive Activities Control Act, as amended. 





[S. 2095, 86th Cong., Ist sess.] 


A BILL To establish a United States Passport Service within the Department of State, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the ‘Passport 
Reorganization Act of 1959’’. 


TITLE I—ESTABLISHMENT OF THE UNITED STATES PASSPORT 
SERVICE 


Src. 101. There is hereby established in the Department of State an agency to 
be known as the “United States Passport Service’? which shall be headed by a 
Director who shall be appointed by the Secretary of State in accordance with the 
civil service laws, and whose position shall be allocated to grade 18 of the Gen- 
eral Schedule as prescribed in the Classification Act of 1949, as amended. The 
Service shall be under the immediate jurisdiction of the Deputy Under Secretary 
of State for Administration. 

Src. 102. All functions, powers, duties, and authority of the Passport Office 
of the Bureau of Security and Consular Affairs, Department of State, together 
with those funds, liabilities, commitments, authorizations, allocations, personnel, 
properties, and records of the Department of State which the Secretary shall deter- 
mine to be primarily related to and necessary for, the exercise of such functions, 
powers, duties, and authority, are hereby transferred to the Service. 

Src. 103. The Director of the Service may appoint passport agents within the 
United States and such appointments shall be under the civil service laws. Pass- 
port agents and such other officers and employees of the Service as may be desig- 
nated in writing by the Director for that purpose may, in connection with their 
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official duties, administer to or take from any person an oath, affirmation, affidavit, 
or deposition. 

Snc. 104. The Service shall be responsible for the administration of laws and 
regulations relating to the nationality, protection, documentation, and control of 
international travel of nationals of the United States. The Service shall direct 
and coordinate the work of the Foreign Service in those fields. 

Sec. 105. The Secretary shall administer the provisions of this Act through 
the Service; except that the functions vested in the Secretary by sections 208, 
302(c), 304, and 402 shall not be delegated to any other person. 


TITLE II—PASSPORT ISSUANCE AND FEES 


Sec. 201. The Secretary for and on behalf of the United States may grant, 
issue, renew, or revoke passports in the United States and cause passports to be 
issued, renewed, or revoked outside the United States by (1) diplomatic repre- 
sentatives of the United States, (2) such consuls general, consuls, or vice consuls 
when in charge, as the Secretary may designate, and (3) the chief or other execu- 
tive officer of any Territory or possession of the United States. 

Sec. 202. Before a passport is issued to any person by or under authority of 
the United States, such person shall subscribe to and submit a written application, 
duly verified by his oath or affirmation before a person authorized to take passport 
applications containing a true recital of each and every matter of fact which may 
be required by law or by any rules authorized by law to be stated as a prerequisite 
to the issuance of any such passport. 

Sec. 203. There shall be collected and paid into the Treasury of the United 
States quarterly a fee of $2 for executing such application for a passport and $9 
for each passport issued: Provided, That nothing contained herein shall be con- 
strued to limit the right of the Secretary by regulation to authorize the retention 
by State officials of the fee of $2 for executing an application for a passport. No 
fee shall be collected for passports issued to officers or employees of the United 
States proceeding abroad in the discharge of their official duties, or to members 
of their immediate families, accompanying or residing with them abroad, or to 
seamen or to air crewmen or to widows, children, parents, brothers, and sisters of 
American soldiers, sailors, or marines, buried abroad whose journey is undertaken 
for the purpose and with the intent of visiting the graves of such soldiers, sailors, 
or marines, which facts shall be made a part of the application for the passport. 

Sec. 204. Whenever a fee is erroneously charged and paid for the issuance of 
& passport to a person who is exempted from the payment of such a fee by section 
203 of this Act, the Department of the Treasury is authorized to refund to the 
person who paid such fee the amount thereof upon proper notice from the Service. 

Sec. 205. Whenever the appropriate officer within the United States of any 
foreign country refuses to visa a passport issued by the United States, and there 
is a request in writing accompanied by return of the unused passport within 
six months from the date of issue, the Department of the Treasury is authorized 
to refund to the person to whom the passport was issued the fee of $9 upon proper 
notice from the Service. 

Sec. 206. All persons who shall be authorized to grant, issue, renew, or verify 
passports, shall make return of the same to the Secretary, in such manner and as 
often as he shall require. Such returns shall specify the names and all other par- 
ticulars of the persons to whom the same shall be granted, issued, renewed, or 
verified, as embraced in such passports. 

Sec. 207. The validity of a passport shall be limited to an initial period of three 
years. A passport may be renewed for an additional period of two years, upon the 

yment of a fee of $5. The final date of expiration of a passport, however, shall 

e not more than five years from the original date of issue. 

Sec. 208. Notwithstanding any other provisions of this title, the Secretary 
may, under such regulations as he shall prescribe, provide for the issuance of 
special passports for the use of persons going abroad on official business for the 
Government of the United States. 

Sec. 209. Except as otherwise provided by the Secretary and subject to such 
limitations and exceptions as the Secretary may authorize and prescribe, no na- 
tional of the United States shall travel to or in a foreign country without a passport. 


TITLE IIJ—ELIGIBILITY FOR A PASSPORT; TRAVEL LIMITATIONS 


Sxc. 301. Passports shall be granted and issued to nationals of the United 
States making proper application therefor who are not ineligible under the pro- 
visions of this title. 
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Sec. 302. (a) Except as otherwise provided in subsection (c), a passport shall 
not be granted and issued to— 

(1) any person under indictment or information for a felony; 

(2) any person owing money to the Government of the United States for 
previous transportation back to the United States; 

(3) any person under restraint pursuant to an order or decree entered by a 
Federal or State court of record; 

(4) any person who is under subpena to appear before any Federal or 
State court, or before any congressional committee, or any committee of the 
legislature of any State; 

(5) any person who is a member of the Communist Party or a member of 
any organization which has been finally ordered by the Subversive Activities 
Control Board to register, or has terminated such membership under such 
circumstances as to reasonably support the conclusion that he continues to 
act in furtherance of the interests and under the discipline of the Communist 
Party or such organization; or 

(6) any person, not included in any of the foregoing categories, if there are 
reasonable grounds for believing that the travel abroad of such person or his 
activities abroad will violate the laws of the United States. 

(6) any person, not included in any of the foregoing categories, if there are 
reasonable grounds for believing that the travel abroad of such person or his 
activities abroad will violate the laws of the United States. 

(b) For the purposes of paragraph (5) of subsection (a) of this section, the term 
“Communist Party”’ shall have the meaning ascribed to such term in section 4(b) 
of the Communist Control Act of 1954. For the purpose of determining mem- 
bership of any person in the Communist Party consideration shall be given to the 
factors listed in section 5 of such Act. 

(c) Notwithstanding any other provision of law, the Secretary may issue a pass- 
port to any person otherwise ineligible under this section if he shall determine that 
peculiar circumstances exist in the case of such person making such action con- 
sistent with the national interest. Such passport may be limited with respect to 
duration and areas for which it is valid. 

Sec. 303. A passport may be revoked in any case where the holder thereof falls 
within one or more of the categories enumerated in section 302(a). 

Sec, 304. (a) Whenever the Secretary shall determine that— 

(1) hostilities are threatened or are occurring in any country or area; or 

(2) the Government of the United States is unable to provide adequate 
protection to United States citizens traveling in any country or area; or 

(3) citizens of the United States are being wrongfully detained in any 
country; or 

(4) a limitation on travel of United States citizens in any country or area 
would serve as a deterrent to aggression; he may, in accordance with regu- 
lations prescribed by him, limit the validity of passport to places other than 
any country or area with respect to which such determination has been made. 

(b) The Secretary may by regulation except from any general limitation on the 
travel of citizens in a particular country or area, prescribed under subsection (a), 
certain classes of persons whose vocations make such exception necessary or 
desirable in the national interest. 

(c) No person who holds a passport, or is included iu the passport of another, 
shall violate any regulation prescribed by the Secretary under this section. 


TITLE IV—PROCEDURE FOR DENIAL OR REVOCATION OF PASS- 
PORT AND REVIEW THEREOF 


Sec. 401. Before any application for a passport shall be tentatively denied, the 
Director shall, within sixty days after receipt of the completed application, give 
notice in writing to the affected person setting forth clearly and concisely the 
reasons for the proposed denial. A hearing, upon request, shall be promptly 
granted before a hearing officer of the Service. At the hearing, which shall be 
informal, the person requesting the same shall be entitled to appear in person, be 
represented by counsel, offer oral or documentary evidence, examine all evidence 
which is part of the open record, and receive a copy of the transcript of the pro- 
ceedings. At the conclusion of the hearing, the Director shall promptly decide, 
on the basis of the hearing record, whether or not the passport should be denied. 
The decision of the Director shall be forthwith communicated to the affected 
person in writing, and, if adverse, shall set forth the reasons therefor, and advise 
such person of his right to obtain a review of the decision by the Passport Review 
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Board. If the decision is based in whole or in part on classified information a fair 
résumé of such information shall be made a part of the open record subject to the 
provision in Section 404 of this Act. 

Sec. 402. (a) There is hereby established in the Department of State a Pass- 
port Review Board (hereinafter referred to as tne ‘‘Board’’) which shall be com- 
posed of five members to be appointed by the Secretary. No person appointed to 
the Board shall be connected in any way with the Service. The Secretary shall, 
at the time of appointment, designate one member to serve as Chairman. The 
Bosrd may, with the approval of the Secretary, appoint such clerical and technical 
assistants 6s it may require. 

(b) Any person who has been denied a passport, after a hearing under section 
401 may, within sixty days after notification of such denial, file with the Board a 

tition to review the decision resulting in such denial. Any petition duly filed 
aie shall be promptly granted by the Board and a time for a hearing of the 
matter shall be set at the earliest practicable date. Upon the granting of any 
such petition the Board shall notify all parties in interest of the time set for hearing, 
and upon receipt of such notice the Director shall cause the record upon which the 
order of denial was based to be filed with the Board. 

(c) Proceedings before the Board shall be in accordance with regulations 
prescribed by the Board, with the approval of the Secretary, which regulations 
shall include the following requirements: 

(1) The petitioner shall have the privilege of being represented by counsel. 

(2) The petitioner shall have a reasonable opportunity to present all 
information relevant and material to his case, including testifying in his 
own behalf, presenting witnesses, and offering other evidence. If any witness 
whom the petitioner wishes to call is unable to appear personally, the Board 
may, in its discretion, accept an affidayit by him or order that his testimony 
be taken by deposition. Such deposition may be taken by any person 
designated by the Board and such designee shall be authorized to administer 
oaths for the purpose of any such deposition. 

(3) A complete transcript shall be made of proceedings before the Board, 
and such transcript shall constitute a permanent part of the record of any 
such proceedings. Upon request the petitioner or his counsel shall be fur- 
nished a copy of the transcript and each witness shall have the right to inspect 
the transcript of his own testimony. 

(4) Attendance at hearings before the Board shall be restricted to such 
persons as may be concerned with the case under consideration, including the 
petitioner, his counsel, the witnesses, and the official stenographers. Wit- 
nesses shall be present only while actually giving testimony. 

(5) The petitioner may, at any time during the proceedings, address a 
request in writing to the Board for such additional information or explanation 
as may be necessary for the preparation of this case. The Board shall pass 
promptly and finally upon any such request and advise the petitioner of its 
decision. 

(d) In proceedings under this section the Board may administer oaths, present 
and receive evidence, and interrogate, examine, and cross-examine the petitioner 
or witnesses. It shall be the duty of the Board to assure the petitioner of a com- 
plete and fair consideration of his case. In determining whether there is substan- 
tial evidence supporting the denial or revocation of a passport, the Board shall 
consider the entire record and such information of the type described in section 
404 of this title as it may have received. The Board shall take into consideration 
the inability of the petitioner to challenge information of which he has not been 
advised in full or in detail, or to attack the credibility of information which has 
not been disclosed to him. Formal rules of evidence shall not apply in pro- 
ceedings under this section; except that reasonable restrictions shall be imposed 
by the Board as to the relevancy, competency, and materiality of evidence intro- 
duced in the proceedings. 

(e) Upon the conclusion of a proceeding under this section, the Board shall 
transmit its findings and recommendations to the Secretary. Upon the basis of 
such findings and recommendations, and after review of the entire record, the 
Secretary shall affirm or reverse the action resulting in the denial or revocation 
of passport. The decision of the Secretary shall be final and the petitioner shall 
be promptly notified in writing. 

(f) The United States District Court for the District of Columbia shall have 
jurisdiction to review any final determination of the Secretary of State under this 
title to determine whether there has been compliance with the provisions of this 
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Act and of any regulations issued thereunder. In any such proceedings the court 
shall have power to determine whether any findings which are stated to be based 
upon the open record are supported by the evidence contained in that record, or, 
in the case of a résumé of evidence which was not made a part of the open record 
in conformity with section 401 of this title, are supported by the résumé of such 
evidence. 

Sec. 403. Except for action taken by reason of noncitizenship or action taken 
under the provisions of section 304 of this Act, the provisions of section 401 and 
402 shall apply in any case where the person affected takes issue with the action 
of the Secretary in granting, issuing, limiting, extending, renewing, or revoking, 
or in any other fashion or degree affecting the ability of such person to receive or 
use & passport. 

Sec. 404. Nothing contained in this title shall require the disclosure of infor- 
mation affecting the national security, or of investigative sources or methods. 


TITLE V—AMENDMENTS TO TITLE 18, UNITED STATES CODE 


Sec. 501. (a) Chapter 75 of title 18, United States Code, is amended by adding 
at the end thereof a new section as follows: 


“§ 1547. Travel without passport or in countries in which passport is not valid; 
failure to surrender passport 

‘‘Whoever, being required by law to have a passport issued under the authority 
of the United States for the purpose of travel in or to a foreign country, shall 
knowingly (1) travel in or to such country without a passport duly issued under 
such authority, or (2) travel in or to a country with respect to which such passport 
is not valid; or 

‘Whoever, holding a passport issued under the authority of the United States 
which has been tentatively or finally revoked, shall refuse upon proper demand to 
surrender the same— 

“Shall be fined not more than $1,000 or imprisoned not more than one year, or 
both. 

(b) The analysis to chapter 75 of title 18, United States Code, is amended by 
adding at the end thereof a new item as follows: 


“1547, Travel without passport or in countries in which passport is not valid; failure to surrender passport.” 
TITLE VI—LAWS REPEALED: EFFECTIVE DATE 


Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed: 
(1) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S.C. 21la, 217a, 
214a). 
(2) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S.C. 214, 215, 216). 
(3) Section 1 of title IX of the Act of June 15, 1917 (22 U.S.C. 213). 
(4) Sections 4076 and 4077 of the Revised Statutes (22 U.S.C. 212, 218). 
(b) All other laws, or parts of laws, in conflict or inconsistent with this Act are, 
to the extent of such conflict or inconsistency, repealed. 
Sec. 602. This Act shall take effect on the sixtieth day after the date of its 
enactment. 


TITLE VII—DEFINITIONS 


Sec, 701. As used in this Act, the term— 

(1) “Director” means the Director of the United States Passport Service, 
established pursuant to section 101 of this Act; 

(2) “Service”? means the United States Passport Service; 

(3) “Secretary”? means the Secretary of State; 

(4) ‘“‘Passport”’ means the document which is issued by the Government of the 
United States to a national of the United States, for the purpose of (A) identifying 
the bearer and his nationality, (B) indicating that the bearer is entitled to receive 
the protection and good offices of the American diplomatic and consular officers 
in those countries abroad in which the bearer proposes to travel or sojourn, and 
(C) requesting that the officials of such countries permit the bearer to travel or 
sojourn in their territories and, in case of need, to give him all lawful aid and 
protection; and 

(5) ‘National of the United States’? means (A) a citizen of the United States, 
or (B) a person who, though not a citizen of the United States, owes permanent 
allegiance to the United States. 
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May 2, 1959, 
Hon. James O. EastLanp, 
U.S. Senate, Washington. D.C. 

Dear Jim: In the last Congress a number of bills were introduced pertaining 
to passport legislation. My own bill, 8S. 2770, was introduced on August 13, 1957, 
and was referred to the Committee on Foreign Relations. Your bill, 8. 4030, 
was introduced on June 18, 1958, and was referred to the Judiciary Committee, 
Pursuant to a special message from the President the administration’s passport 
bill, 8. 4110, was introduced by Senator Green by request on July 8, 1958, and was 
referred to the Committee on Foreign Relations. There were other bills as well, 

You addressed the Senate on this subject on July 10, 1958, and said, among other 
things, ‘‘Most of the bills have been referred to the Committee on Foreign Rela- 
tions. My own bill was referred to the Committee on the Judiciary, probably 
because it was in terms an amendment to the Immigration and Nationality Act, 
which originally came from the Judiciary Committee. I think the jurisdiction 
over this subject properly rests in the Committee on Foreign Relations, and I am 
happy that committee is going to begin hearings on this subject on July 16,” 
The Committee on Foreign Relations did hold hearings on the subject of passports 
as scheduled in July but action was not completed before the adjournment of the 
Congress in August. 

In this 1st session of the 86th Congress several passport bills have been intro- 
duced but the administration’s bill has not yet been submitted to the Congress, 
8. 806, introduced by Senator Humphrey and others, has been referred to the 
Committee on Foreign Relations. I expect to reintroduce my own passport bill 
in revised form. The Committee on Foreign Relations expects to hold hearings 
on the subject of passport legislation soon. We have been waiting for the Presi- 
dent’s bill. 

I note that you have introduced 8. 1303 on passports and [ note that it has been 
referred to the Committee on the Judiciary. I am informed that 8. 1308 is identi- 
cal to your passport bill, 8. 4030, of the last Congress except in the following 
respects: (1) the preamble of 8. 1303 has been changed to refer to the Immigration 
and Nationality Act; (2) lines 21 and 22 on page 2 of 8. 4030 were inadvertently 
left out of S. 1303; (3) section 7, consisting of 8 lines, of 8. 4030, dealing with 
information required of passport applicants, is not found in S. 1303; and (4) section 
2 of S. 1303, consisting of 12 lines, which has to do with the registration of births 
of children of Americans born outside of the United States, did not appear in 8. 
4030. 

Since 8. 1303 is so similar to S. 4030, and deals entirely with the subject of pass- 
ports, jurisdiction over which, as you stated to the Senate on July 10, 1958, rests 
in the Committee on Foreign Relations, I would appreciate having your views on 
the desirability of having 5, 1303 re-referred to the Committee on Foreign Rela- 
tions. 

Very truly yours, 
J. W. Fuisricat, Chairman. 


JUNE 22, 1959. 
Hon. Joun L. McCuieE.uian, 
Chairman, Government Operations Committee, 
U.S. Senate, Washington, D.C 

Dear Senator: Five passport bills were introduced in the Senate in the last 
Congress. In addition to the administration bill and one which I sponsored, 
there were differing bills by Senators Humphrey, Javits, and Eastland. All but 
the Eastland bill were referred to the Committee on Foreign Relations. The 
committee subsequently held hearings on the subject of passports, but action was 
not completed before the adjournment of the Congress. 

The Humphrey, Javits, and Eastland bills have been introduced in this Ist 
session of the 86th Congress, and I expect to reintroduce my own passport bill 
in revised form in the near future. The Committee on Foreign Relations will 
hold further hearings on the subject in July. Until now we have been awaiting 
in vain the presentation of an administration bill. 

I note that Senator Mundt recently introduced 8. 2095, a comprehensive bill 
on passports, and that it has been referred to the Committee on Government 
Operations. Since S. 2095 deals exclusively with passports and since the Com- 
mittee on Foreign Relations is engaged in a study of other passport bills, I would 
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appreciate learning your views on the desirability of having 8S. 2095 re-referred to 
the Committee on Foreign Relations. 
With kind personal regards, 
Very truly yours, 
J. W. Fuisricut, Chairman. 


U.S. SENATE, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
June 29, 1959. 
Hon. J. W. Funsrrient, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 


Dear Mr. CuarrMAN: This will acknowledge receipt of your letter of June 25, 
1959, with reference to the bill, 5. 2095, to establish a U.S. Passport Service 
within the Department of State, and for other purposes, which was introduced 
on June 3, 1959, by Senator Mundt and referred to this committee for considera- 
tion. 

As you will note from the attached reports in the 84th and 85th Congresses, 
the staff of this committee has made a continuing study of the problems relating 
to the Passport Office, and particularly in regard to necessary reorganizations to 
improve the operations of the Office. Based upon the facts presented in Senate 
Report No. 1604, 84th Congress, and the staff recommendations contained therein, 
this committee reported a bill, 5. 3340, to the Senate (S. Rept. No. 1605). At 
the minority leader’s request on the floor of the Senate, the bill was referred back 
to the committee to permit officials of the Department of State to be heard 
relative to the various provisions of the bill. Following the hearings, during 
which assurance was given by the Department of State that the committee’s 
recommendations would be carried out, no further action was taken on the 
proposed legislation. 

You will note that title I of Senator Mundt’s bill, 8. 2095, conforms to section 
1 of 8. 3340, reported by this committee in the 84th Congress, and, as a reorganiza- 
tion proposal, it clearly comes within the jurisdiction of this committee. 

I realize that there are other important provisions contained in S. 2095, some 
of which are now under consideration by your committee and by the Committee 
onthe Judiciary. However, in view of the fact that this committee has considered 
certain aspects of the proposed legislation in the past, and Senator Mundt, who 
as you know is the ranking minority member of this committee and I understand 
has an extensive interest in the proposals set forth in 8S. 2095, I feel that any 
action to be taken regarding re-reference of the bill should be presented to the 
committee for its consideration and action. I shall bring the matter up at the 
next executive session and will advise you further at that time. 

With kind regards, I am, 

Sincerely yours, 
Joun L. McCuLe.uan, Chairman. 





The CHatrMAN. The committee staff has prepared a comparative 
analysis of these six bills, and I suggest that it be inserted in the record 
at this point. 

(The analysis referred to is as follows:) 


A CoMPARISON OF Passport BILLS BEFORE THE SENATE 


Six passport bills have been introduced in the Senate in the 86th Congress. 
The following four bills have been referred to the Committee on Foreign Relations: 

(1) S. 2287, introduced by Senator Fulbright; 

(2) 8. 806, introduced by Senator Humphrey and others; 

(3) S. 2315, introduced by Senator Wiley; and 

(4) S. 1973, introduced by Senator Javits. 

Two other bills are before other committees: 

(5) S. 1303, introduced by Senator Eastland, is before the Internal Security 
Subcommittee of the Judiciary Committee; and 

(6) S. 2095, introduced by Senator Mundt, is before the Government Operations 
Committee. 

There follows a comparative analysis of major aspects of these six bills and of 
existing law. 
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1. What is the scope of the proposed legislation? 

(a) The Fulbright bill (S. 2287) and the Mundt bill (S. 2095) are comprehensive 
revisions of all existing passport legislation.' 

(b) The other bills, with the exception of the Javits bill (S. 1973), relate to 
many aspects of the passport problem, but none is comprehensive. 

(c) S. 1973 is concerned solely with the duration of a passport’s validity. 

2. For how long is a passport valid? 

(a) Existing law: 2 years, with renewal possible up to 2 more years if the 
Secretary of State wishes. 

(b) The Wiley and Eastland bills leave existing law unchanged, as does the 
Humphrey bill with a minor modification. 

(c) The Fulbright, Javits, and Mundt bills each extend the initial life of a 
passport to 3 years and retain the 2-year renewal authority. 

3. What is the significance of being denied a passport? 

(a) Existing law: Subject to exceptions made by the President, during pro- 
claimed national emergencies (one has been proclaimed since 1950) a citizen 
cannot legally leave or enter the United States without a passport. The President 
ay does not require a passport for travel in the Western Hemisphere. 

ost foreign countries, however, require a passport as a condition of entry. 

(b) Fulbright bill: Subject to general exceptions made by the President, at no 
time can a citizen legally travel outside the United States without a passport 
except in the Western Hemisphere. The President is directed to work with other 
countries to eliminate passport requirements for travel outside this hemisphere 
whenever possible (sec. 206). 

(c) Humphrey bill: Repeals existing law and makes it legal for Americans to 
leave the United States and travel abroad without a passport at any time. A 
passport would still be important to citizens, however, since most countries re- 
quire it as a condition of entry and since it is ready proof of U.S. citizenship (see. 7). 

(d) Mundt bill: Subject to exceptions made by the Secretary of State, at no 
time may a U.S. national travel abroad without a passport (sec. 209). 

(e) Wiley and Eastland bills: Retain existing law. 

4. Can the State Department require a passport applicant to reveal Com- 
munist affiliations? 

(a) Existing law: Supreme Court has held that there is no statutory authority 
for such a requirement and that without such authority the Department of State 
may not impose the requirement. 

(6) Fulbright bill gives the Department implicit power to inquire into present 
and recent past Communist Party membership (secs. 202, 203). 

(c) Humphrey bill provides no authority for any such inquiry except during 
declared war (sec. 4). 

(d) Wiley bill permits inquiry, until the end of the current national emergency 
declared by the President, into present Communist Party membership and past 
membership within the last 10 years (sec. 3). 

(e) Mundt bill confers permanent power to inquire into present and recent past 
Communist Party membership and membership in any organization finally found 
to be a Communist organization by the Subversive Activities Control Board (sec. 
202). 

(f) Eastland bill confers by implication indefinite power to inquire into any 
Communist associations applicant may ever have had and any adherence to Com- 
munist doctrine (see Secs. 1 and 3). 

5. On what grounds may a passport be denied to an individual? 

(a) Existing law: The Supreme Court has stated that under existing statutes 
a passport may be denied only if the applicant: 

(1) Does not owe allegiance to the United States; 

(2) Is trying to escape criminal prosecution or is engaging in criminal 
conduct; or 

(3) Is a member of a Communist organization under a final order to reg- 
ister issued by the Subversive Activities Control Board (no such order has 
yet been entered against any group). 

(b) Fulbright bill: At any time if (sec. 203)— 

(1) The applicant does not owe allegiance to the United States; 

(2) The applicant is charged with a felony or with travel violations; is 
free on bail pending appeal of any conviction; or has been convicted within 
5 years of violating the area controls of the bill and fails to post a $5,000 bond 
to guarantee future compliance; 


1 Existing laws, formulated at different times over a century, are incomplete; they often fail to authorize) 
State Department regulations. 





il 


y~ 
iS 


in 
id 


2) 


PASSPORT LEGISLATION 31 


(3) There are reasonable grounds to believe the applicant, when abroad, 
would endanger national security by revealing Government secrets, by 
attempting to involve the United States in hostilities, or by working toward 
the violent overthrow of the U.S. Government from without or within; or 

(4) The applicant owes the United States money for previous transpor- 
tation back to the United States. 

(c) Mundt bill: At any time if applicant (sec. 302)— 

(1) Does not owe allegiance to United States; 

(2) Is charged with a felony; 

(3) Owes the United States money for previous repatriation; 

(4) Is under a court order or decree; 

(5) Is a member of the Communist Party or any group finally ordered to 
register by the Subversive Activities Control Board, or has falsely terminated 
such membership; or 

(6) Is likely to violate Federal laws by travel abroad. 

(d) Humphrey bill (sec. 4): 

(1) At any time, if applicant is charged with or under sentence for a felony; 
or 

(2) Is not a U.S. national or otherwise entitled to U.S. protection; 

(3) During periods of declared war, the President apparently may deny 
a passport for any reason. 

(e) Wiley bill: In addition to grounds specified in existing law, during the 
remainder of the current proclaimed national emergency a passport may be 
denied when there are substantial grounds to believe the applicant knowingly 
engages in activities for the purpose of furthering the international Communist 
movement, unless he can convince the Secretary his travel would not aid that 
movement (sec. 2a). 

(f) Eastland bill: In addition to grounds specified in existing law, it permits 
denial of a passport— 

(1) During a national emergency whenever there is reasonable ground to 
believe the applicant is going abroad to engage in activities which will 
further the aims of any group found by Congress or one of its authorized 
agents to seek violent overthrow of the Government or the advancement 
of Communist aims or installation of a dictatorship in the United States or 
hindrance of our national security in behalf of a foreign government (sec. 1); 

(2) At any time if the Secretary of State is not satisfied that the applicant’s 
activities abroad would not be prejudicial in any way to the foreign relations, 
national welfare or other interest, of the United States or would not violate 
the laws of the United States (sec. 3). 

6. How long must the applicant wait before the Department informs him of 
its decision to grant or deny his passport application? 

(a) Existing law: No statutory safeguard against indefinite delay by the 
Department. 

(6) Fulbright bill: 30 days (sec. 205). 

(c) Humphrey bill: 30 days (sec. 3a). 

(d) Wiley bill: 90 days (sec. 5). 

(e) Mundt bill: 60 days (sec. 401). 

(f) Eastland bill: No provision. 

7. What information must the Department provide the applicant if it proposes 
to deny him a passport? 

(a) Existing law: No statutory requirement. 

(6) Fulbright bill: Written statement containing specific reasons for denial; 
detailed information upon which those reasons were deemed applicable, including 
identification of the sources of the information; and detailed information con- 
cerning the applicant’s rights to administrative and judicial review (sec. 205). 

(c) Humphrey bill: No provision. 

(d) Wiley bill: Written statement containing reason for denial as specifically 
as is consistent with considerations of national security and foreign relations; also 
notice of right to administrative hearing (sec. 5). 

(e) Mundt bill: Written notice setting forth clearly and concisely the reasons 
for the proposed denial (sec. 401). 

(f) Eastland bill: Notice of right to request administrative review; after 
administrative review is sought, the applicant shall be given reasonable notice of 
the reasons for the proposed denial (sec. 4). 

8. What kind of administrative review is provided following denial of a passport’ 

(a) Existing law: No administrative review is required by statute, but Depari- 
ment of State regulations prescribe limited review by a Board of Passport Appeals, 
with further appeal to the Secretary. 
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(b) Fulbright bill: Full trial-type hearing within 30 days before a three-member 
passport hearing board for all cases except those involving citizenship or area 
controls, with ultimate review by the Secretary if the board denies relief (title ITI) 

(c) Mundt bill: Limited informal hearing promptly held within the Passport 
Office; adverse decision may be reviewed in second limited hearing before five- 
member passport review board, which recommends to Secretary (title IV). 

(d) Humphrey bill: Trial-type hearing under the Administrative Procedure 
Act (sec. 6). 

(e) Wiley bill: Limited trial-type hearing within 90 days before three-member 
passport review board for all cases except those involving citizenship or area 
controls; board makes recommendation to the Secretary (title II). 

(f) Eastland bill: Limited private hearing before a special review officer, who 
makes recommendation to the Secretary of State, but no time limit against 
administrative delay (sec. 4). 

9. What standard is fixed for the disclosure of evidence and confrontation of 
witnesses in administrative proceedings? 

(a) Existing law: No statutory standard. 

(b) Fulbright bill: In every case full disclosure of all evidence and complete 
right to cross-examine all witnesses (sec. 302). 

(c) Humphrey bill: In every case would apparently require full disclosure of 
evidence and complete right of cross-examination (sec. 6). 

(d) Wiley bill: In order to protect information, sources of information, and 
investigative methods, disclosure of which would have a substantially adverse 
effect on national security or foreign relations, any evidence and the identity of 
the sources of evidence may be withheld; a fair résumé must be given the ap- 
plicant (sec. 7b). 

(e) Mundt bill: Special hearing officer may withhold all classified information 
if he provides a fair résumé; passport review board may withhold information 
affecting the national security or relating to investigative sources or methods and 
need not provide any résumé of such information. 

(f) Eastland bill: Forbids disclosure of all information which, in the opinion 
of the Secretary or the special review officer, would affect national security and 
safety or the public interest, or would tend to compromise investigative sources or 
methods (sec. 4). 

10. What provision is made for judicial review of the final administrative 
determination? 

(a) Existing law: No explicit provision but review has been obtained in the 
U.S. district court; the standards which the reviewing court should apply are 
uncertain. 

(b) Fulbright bill: U.S. district court either in the District of Columbia or in 
applicant’s home district may determine whether there has been compliance with 
procedural and substantive provisions of bill and of regulations issued there- 
under. Court may not sustain denial of passport to individual unless Secretary’s 
findings are supported by substantial evidence on the entire record (sec. 304). 

(c) Humphrey bill: Leaves existing law unchanged. 

(d) Wiley bill: The U.S. district court in the District of Columbia may de- 
termine whether the Secretary has complied with the bill and regulations there- 
under, applying the substantial evidence test, except that the court may not 
review a passport denial when it is based on information not contained in the 
open record or in the résumé of confidential information (sec. 9). 

(e) Mundt bill: Identical to Wiley bill (sec. 402). 

(f) Eastland bill: Does not mention judicial review. 

11. On what grounds may all travel to certain foreign areas be cut off? 

(a) Existing law: Unclear whether Department has any authority to impose 
general area prohibitions for any length of time. 

(b) Fulbright bill: Subject to exceptions made in the national interest for indi- 
viduals and categories of persons, general travel restrictions may be imposed 
with respect to: 

(1) countries with which the United States is at war; 

(2) countries where armed hostilities are in progress; and 

(3) countries to which the President finds that travel must be restricted 
in the national interest either because the Government cannot protect citi- 
zens traveling there or because such travel would seriously impair foreign 
relations (sec. 401). 

(c) Humphrey bill— 

(1) during declared war President may stop all travel anywhere; 

(2) at other times President may restrict travel to designated combat 
areas if U.S. forces are involved in hostilities; 
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(3) no other general travel restrictions may be imposed, but if the United 
States cannot protect its nationals, in certain areas the President shall in- 
form the public and Congress of this faet (sees. 4, 5). 

(d) Wiley and Eastland bills: By making no provision, they leave existing law 
unchanged. 

(e) Mundt bill: Subject to exceptions made in the national interest for classes 
of persons whose vocations make exceptions desirable, general travel restrictions 
may be imposed for a particular area when the Secretary of State determines 
that: ar a 

(1) hostilities are threatened or occurring in such area; 

(2) the Government cannot protect citizens traveling there; 

(3) citizens are being wrongfully detained there; 

(4) such restrictions would deter aggression (sec. 304). 

12. Under what procedures and for how long may general travel restrictions be 
imposed? : 

(a) Existing law: No statutory provisions. 

(b) Fulbright bill: General travel restrictions may be imposed only when the 
President publishes a declaration stating specifically and in detail why such action 
is necessary. If not sooner revoked, any such restriction shall expire at the end 
of 1 year unless it is extended by law (sec 401). 

(c) Humphrey bill: Following declaration of war or outbreak of hostilities, the 
President only need issue pertinent regulations, which shall expire upon cessation 
of the war or hostilities (sec. 4). 

(d) Wiley and Eastland bills: No provisions. 

(e) Mundt bill: The Secretary of State must merely determine the existence 
of any of the necessary substantive conditions and issue pertinent regulations; 
no limitation is placed on the duration of such genera! restrictions (sec. 304). 

The Cuarrman. I have recently received several letters relating 
to the bills being considered by the committee today. Several written 
statements have also been submitted to the committee by organiza- 
tions and persons who could not testify. I ask that these materials 
be inserted in the record at the conclusion of the oral testimony. 

Before hearing our first witness, I would like to add to the record 
at this juncture a brief statement received this morning from Senator 
Hennings, a sponsor of S. 806. I would also like to place in the record 
a statement of Senator Morse on the subject of passport legislation. 

(The statements referred to are as follows:) 


U.S. Senator Thomas C. Hennings, Jr. (Democrat, Missouri), chairman of the 
Senate Constitutional Rights Subcommittee, today issued the following statement: 

“T am pleased that the Senate Foreign Relations Committee is conducting public 
hearings this week and considering the several passport bills pending before the 
committee. 

“As one who has studied the subject of American travel rights for some time 
and participated in the drafting of 5. 806, I urge the committee to give careful 
consideration to this proposal ‘to protect the travel rights of persons owing alle- 
giance to the United States and to govern the issuance of passports.’ This measure 
is designed to be the ‘Right to Travel Abroad Act.’ The provisions of this bill 

rew out of studies made in the last Congress by the Senate Constitutional Rights 

ubcommittee of which I am Chairman; two volumes of the printed record of 
public hearings by the subeommittee entitled simply, ‘The Right to Travel,’ are 
still available. A third volume, Senate Document 126 of the 85th Congress, 
entitled ‘The Right to Travel and United States Passport Policies,’ contains views 
expressed by deans of accredited law schools and professors of law, in response to 
an inquiry | sent them. 

“T believe the Supreme Court decisions in the Kent-Briehl and Dayton cases 
are good law and express sound national policy. I believe efforts to overturn or 
reverse or materially narrow those decisions should be vigorously resisted. 

“The Supreme Court has still not acted upon the State Department claim to 
impose geographical restrictions on the travel of Americans, and, therefore, I think 
this subject should be clarified properly by Congress. In the bill I sponsor, S. 806, 
the Government of the United States would be permitted to regulate the travel 
of citizens out of, or into, the United States or its possessions only during a period 
of war declared by the Congress; however, under this bill, the President would be 
authorized to issue regulations to govern the movement of American citizens in 
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designated combat areas in which Armed Forces of the United States are 
participating. 

“The present asserted power by the Secretary of State to restrict the travel of 
Americans in any areas of the world in time of peace would be categorically denied 
under this legislation. I think this clarification is properly needed or the State 
Department will continue to assert arbitrarily and capriciously powers of restric- 
tion on the travel of Americans.” 





STATEMENT OF SENATOR WAYNE Morse 


Mr. Chairman and members of the committee, the chairman of the Senate 
Committee on Foreign Relations is to be commended for scheduling public hear- 
ings at this time on American passport policies and procedures. It has been a year 
since the Supreme Court handed down decisions in cases involving passport 
applications by Rockwell Kent, Dr. Walter Briehl, and Weldon Bruce Dayton. 
The passage of a year should provide us with considerable factual information as 
to the effects of these decisions. It is timely and appropriate for the committee to 
determine what the experience of the Government has been under the limitations 
of these decisions. The committee should now ascertain whether, in light of these 
decisions, a comprehensive statute should be enacted by the Congress. 

The President of the United States sent a special message to Congress asking for 
restrictive passport legislation immediately following the Supreme Court passport 
decisions. These frightening words came from the President: “Each day and 
week that passes without it (restrictive passport legislation) exposes us to great 
danger.” 

It is high time that the Government witnesses give us their views on this 
subject. We are entitled to know what the ‘great danger’ is, if it actually 
exists. 

For myself, I have not resolved in my mind whether legislation is needed or 
required at this time. I am happy to be a cosponsor of 8S. 806, a bill which was 
introduced by my good friend the senior Senator from Minnesota (Mr. Humphrey) 
and which is now pending before this committee. As a sponsor of this legislation, 
I believe it sets reasonable standards to govern any restrictions which may be 
placed on the constitutional rights of Americans to travel abroad when such re- 
strictions are deemed necessary. In view of the fact that Americans travel 
widely and need passports to go abroad at the present time, the bill also provides 
standards to govern the issuance of passports and to keep categories of denial to 
a minimum. 

Other bills, such as that introduced by the distinguished chairman of this com- 
mittee, also have merit. I wish to make it clear that these hearings find me with 
an open mind. I shall support the type of legislative proposal in this field that 
has the greater merit, whether it should be along the line of S. 806 or one of the 
other bills now under consideration by the committee. 

The following are a few points which I should like to stress: 

1. I think it is a disservice to our problem to describe a demand for a passport 
as one involving a mere “right”? or “privilege.’’ It is a fundamental liberty 
inherent in our constitutional system. As the U.S. Supreme Court said recently: 
“The right to travel is part of the liberty of which the citizens cannot be deprived 
without due process of law of the fifth amendment.’”’ The basic question is this: 
Under what conditions should the Government of the United States grant or 
deny a citizen’s request to travel outside the Nation’s boundaries? If the Con- 
gress could agree upon the answer to this question in a manner which would 
insure a high degree of freedom of movement, I would applaud the effort and the 
result. 

2. The confusion and doubt surrounding the passport problem raises the ques- 
tion of whether the issuance of passports should be controlled by a comprehensive 
Federal law or whether the case-by-case development of the law by the courts 
should be allowed to continue. In support of the former, I have in mind an 
excellent report of a special committee set up to study this question by the Bar 
Association of the City of New York, which has been published under the title 
“Freedom To Travel.” The case-by-case approach, on the other hand, has been 
tried and tested and we should bear in mind constantly the admirable example of 
how the Anglo-Saxon legal system has developed in other fields. 

3. The most persuasive argument in favor of legislation is that it could con- 
siderably narrow the area of discretion by anonymous bureaucrats, a situation 
out of which fairness to individual citizens is not always certain. An undefined 
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discretion even though checked by developing constitutional protections often 
does not conform to our notions of a government by law. 

Unfortunately, the due process afforded by the courts is often too slow and not 
a complete redress. A person having been denied a passport and wanting to 
attend an international conference might get a favorable decision from the courts 
after the conference was over. 

Another person, perhaps of prominence, having failed to get a passport, might 
bring suit against the Department of State seeking to compel an explanation of 
the reasons for the denial. In many instances, the Department has reversed itself 
and granted the passport rather than make public its reasons. Results such as 
these are clearly objectionable. 


Mr. Chairman, I urge the committee’s serious consideration of the problem, 
because it is of prime importance. I do not purport to have a “pat’”’ answer to 
the problem. I should like to call to the committee’s attention the collection of 
material compiled by the Subcommittee on Constitutional Rights of the Commit- 
tee on Judiciary entitled ““The Right To Travel,” containing the views expressed 
by many professors of law (S. Doc. 126, 85th Cong., 2d sess.). 

I look forward to a careful and complete effort by this committee to develop 
this complex subject in its many facets. 

The CHairMAN. Senator Javits, would you like to lead off the hear- 
ings this morning? 

Senator Javits. Thank you, Senator Fulbright, I will be glad to. 
I just arrived in the nick of time. 

The CHatRMAN. We are very pleased to have you inform us about 
the intricacies of the passport problem. 

Senator Javits. Thank you, Mr. Chairman. 

you, 


STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM 
THE STATE OF NEW YORK 


Senator Javirs. Mr. Chairman, this is rather uniquely for specialists 
in foreign affairs a legal problem, and hence has a very special interest 
to me, and so I am grateful to the Chair for allowing me to testify 
before you. 

My main purpose in appearing this morning is threefold: 


NEED FOR PASSPORT LEGISLATION 


First, to emphasize that legislation is needed in the passport field 
in response to the cases of Kent and Briehl v. Dulles and Dayton v. 
Dulles, I think we have a classic pattern of where the Supreme Court 
has sought to sustain a constitutional right at the same time that it 
indicated an area of vacuum in which Congress ought to fill, because 
rules and regulations upon this subject are necessary and because the 
national interest urgently requires them. 

So my first purpose is to support a bill; regardless of whether it is 
my bill or anybody else’s bill, the point is, legislation is needed. 

My second purpose is to put before the committee what I consider 
to be one of the most authoritative, if not the most authoritative, 
treatise upon the subject specifying the legislation which ought to be 
passed, and which I think has had splendid analysis and consideration, 
and that is the report of a special committee to study passport pro- 
ceedings of the Association of the Bar of the City of New York, which 
incidentally is in the form of a small book, and should the Chair feel 
it is important to the members of the committee, I am confident I can 
get a copy of the book for every member of the committee who might 
be interested in having one, if they have not already received it. 
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Third, Mr. Chairman, it would be my purpose to deal with the 
question of due process, that is, the constitutional issue involved in the 
recommendations of the Association of the Bar of the City of New 
York. I shall do my best to be very brief, because I know the time of 
this committee is very valuable. 

Mr. Chairman, I now address myself to my prepared statement on 
the subject. 

RIGHT OF AMERICANS TO TRAVEL 


I believe passport legislation to be needed, and when various pro- 
posals concerning general passport legislation, including those of the 
administration, occupy this committee’s attention, you are confronted 
with a most difficult and important legislative problem in your con- 
sideration of the pending passport bills this year. On the one hand, 
there is the fundamental right of Americans to travel, not only within 
this country but also abroad, as expressed by the Supreme Court in 
Kent and Briehl v. Dulles and Dayton v. Dulles. On the other hand 
there is the need to protect against the abuse of this right on a showing 
of the “‘gravest imminent danger to public safety.” 

In this consideration, let us be most fully aware that our travelers 
are to the rest of the world, the most apparent, obvious symbol of 
America, except, perhaps, in those lands where we have stationed 
substantial numbers of American civilians or military. This aspect 
of our foreign policy has been recognized in the legislation which is 
pending before this committee, and by State Department policy in 
the past. But the value of this important symbol of America involves 
also the knowledge that these visitors represent America in all its 
ideals or freedom. 

Legislation requiring some restraints on the right to travel is 
necessary to protect the national security and interest, therefore it 
must adhere most carefully to the basic concepts of freedom, due 

rocess and fair play of which we are the example of the entire world. 
hat is more, it can be done that way. 


PROPOSALS ON PASSPORT LEGISLATION MADE BY SPECIAL COMMITTEE 
TO STUDY PASSPORT PROCEDURE, ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK 


Bearing these considerations in mind, I recommend to the committee 
the proposals published during November 1958 by a most distinguished 
group of Americans, comprising the special committee to study pass- 
port procedure of the Association of the Bar of the City of New York, 
to which I have referred. 

This committee is headed by Fifield Workum, and a very distin- 
guished panel of lawyers, including people who have advised with the 
committee from the State Department and various civilian agencies 
making, I think, the committee will be satisfied, about as balanced a 
panel as you could find in this field. 

The committee, as I say, not only had lawyers, but worked with 
experts in foreign policy, with experts on our national security, with 
experts on civil liberties. 

The major premises deserving of special mention as to what the 
committee found: 
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NEED FOR REGULATION OF PASSPORT ISSUANCE 


It recognizes the need for comprehensive passport legislation, both 
to deal with the problem of regulations and practices on passport 
denial which it feels are inadequate, in view of the important right 
which is involved, and the recent Supreme Court decisions which 
indicate the need for statutory basis for whatever restraints may be 
proper. In addition the bar association committee recognizes the 
concomitant need to revise procedures together with these substantive 
questions. 

Certainly the holding of these hearings and the character of the 
legislation which is being considered represent this committee’s agree- 
ment with those premises. 


TRAVEL ABROAD SHOULD BE RESTRICTED IF NATIONAL SECURITY IS 
ENDANGERED 


2. With respect to the principles which should control travel of 
American citizens abroad, the committee indicates that travel by all 
American citizens may be prohibited on an area basis, where situations 
of exceptional gravity so demand. These should, however, in the 
view of the committee, be subject to exception, as for example for 
the press, at the discretion of the Secretary of State. 

So the first principle is that access to a whole area may be denied 
in their view subject to exceptions in the national interest to be made 
by the Secretary of Defense. 

3. Restraints on travel abroad by individuals should be denied 
only on anticipation of action contrary to the security of the United 
States, as opposed to membership in any organization, speech or 
expression of opinions. There should be an evidentiary showing of 
definable danger to the national security, as through transmitting 
security information, inciting hostilities, or inciting attempts to 
attack the United States or to overthrow its Government by force or 
violence. 

Mr. Chairman, as members of the committee may be reading this 
document, I would like to refer here to the specific pages at which 
this very important definition is contained. 

Pages 59 and 60 of the report, and the key words there are these: 


* * * well aware that the term “‘national security”— 
I now read from the report and I will be very brief 


well aware that the term “national security” has no fixed content, the committee 
submits the following as its understanding of the national security in this context. 


Here is their definition: 


The protection of this Nation from external attack and the preservation of the 
American system of government from attempts to overthrow the Government by 
force and violence, whether the source of danger originates within the United 
States or outside its borders. 

Item 1— 


for example, that they give— 


is the transmittal abroad of U.S. secrets. 

Item 2. The incitement of hostilities or conflicts which might involve the 
United States would endanger our national security. 

Item 3. The incitement of attacks by force upon the United States or its 
Government would obviously endanger our national security. 
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DENIAL OF PASSPORTS TO MEMBERS OF SUBVERSIVE ORGANIZATIONS 


Then they give as a juxtaposition to those positive elements the 
basis upon which they would not deny the right to travel, and it is 
one sentence, and I would like to read it: 

The committee believes that travel ought not be restricted solely on the basis 
of membership in any organization, adherence to any unpopular views or a belief 
that the applicant will criticize the United States or its foreign policy during its 
sojourn abroad. Some action hostile to the national security of the United 
States, as above defined, must be reasonably anticipated in contrast to speech or 
the holding of opinions. 

Now, that is the very essence of this report, and I took the liberty, 
Mr. Chairman, to read it. 

Senator ArkEN. Wouldn’t it be right to assume if a person is a 
member of a group dedicated to the destruction of the U.S. Govern- 
ment, that his attendance, we will say, at a world meeting of repre- 
sentatives of similar groups would be hostile to the United States? 

Senator Javits. Well, that is fully within the contemplation of their 
definition. They say, “using the same anticipatory procedures that 
a court will use in issuing an injunction to prevent an anticipated 
damage.”’ Where you have concatenation of those is where a person 
is, let’s say, a member of a Communist Party and he is going to a 
Communist meeting, the purpose of which is to deal with the Com- 
munist conspiracy in the world, then it comes fully within their 
definition, and it would be inciting hostilities against the United States. 

The element, what they try to do is distinguish, as the Supreme 
Court has done, between the element, in the second Jencks case, 
between the element of incitement and the element of abstract dogma. 

That is a question of fact, and in answer to those who say, ‘Well, 
you are getting into abstruse questions of fact,’’ I point out that 
American juries are making findings on this subject every day, in any 
automobile accident case, what is reasonable care. A factual finding 
must determine in the final analysis what it is. 

What is scienter, or intent, as we lawyers call it. One man will go 
to an electric chair and another man will be subject to a second degree 
manslaughter charge for taking a human life. The jury will determine 
whether there was or was not deliberate intent. 

I agree it is a standard difficult to apply, but we are applying it 
every day, and this is essentially what the committee is pleading for. 

Senator AIKEN. I am glad you have given that elaboration. 

Senator Javits. I thank my fellow colleague. 

Senator Arken. Thank you. 

Senator Lauscue. Senator Javits, are you of the opinion where the 
situation is such as in the facts outlined by Senator Aiken under the 
outline given by the Bar Association Committee a passport could 
be denied? 

Senator Javirs. I would say that—TI like the use of the word 
“could,’”’ Governor Lausche, and I would endorse that word “‘could:” 
It might not be if the facts just didn’t bear it out, even if the nuances 
in those facts didn’t bear it out, even if the bare facts were as stated 
by my colleague, and yet there were other implications in the thing, 
there was a different kind of a conference, or something else. 

But it could be denied upon that state of facts, because the 
definition, in my opinion, as the committee gives it, is adequate to 
cover it. 
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Senator Lauscur. What if the involved person would say, “I am 
merely exercising the right of free speech, which is inviolate. I have 
done no overt act, and therefore under the Constitution, even though 
I am a Communist attending a Communist assembly and discussing 
an overthrow of our system of government, I have done nothing by 
act that is wrong. I have only expressed my mind.” 

Senator Javits. Governor, if I may just read one sentence from the 
report, it uses the word “could,” page 60: 

Application of these standards requires the further act of determining that the 
applicant if permitted to travel would engage in the acts inimical to the national 
security of the United States. 

It is a factual determination. He gets reasonable due process, as I 
will analyze in a minute, but the Secretary of State can determine in 
advance that he would, and if the Secretary determines that he would, 
and has due process in the determination, that is it. That is what the 
committee feels is a workable system. 

Senator Lauscur. Would you read that again, please? 

Senator Javirs. Yes. I am sorry that I used the word ‘‘could.” 
It should be “would”: 


Application of these standards— 
the ones enumerated— 


requires the further act of determining that the applicant if permitted to travel 
would engage in the acts inimical to the national security of the United States. 

Senator Lauscun. Do you believe that the words “would engage 
in acts,” the word “acts’’ was designedly chosen instead of the word 
“speech’’? 

Senator Javirs. Yes, and I think it is proper. 

The CuarrMaNn. Then the question would merely be whether or not 
the Secretary acted arbitrarily in that determination. 

Senator Javits. I think he would also have to give them due proc- 
ess, and I would—that is, some degree of confrontation; in other 
words, he would have to have evidence. It could not all be in the 
secret files—-— 

The CHarrMAN. That would be the issue in case it came to court, 
whether or not in determining that he would, whether or not there were 
reasonable grounds. 

Senator Javirs. He had given them due process, and I will cover 
that, Mr. Chairman. 


PASSPORTS TO CITIZENS ADVOCATING OVERTHROW OF U.S. 
GOVERNMENT 


Senator AIKEN. Suppose the applicant had been openly advocating 
the overthrow of our form of government here at home, would it not 
naturally follow that he would be expected to follow the same line in 
connection with representatives from other countries overseas? 

Senator Javits. I think as a matter of law, Senator Aiken, it would 
not necessarily follow, but it would be a strongly incriminating circum- 
stance which would have unusually strong weight. In other words, 
it would not follow agai, as the lawyers say, ipso facto, without any 
further intervening cause, but it ‘toed be a very strongly incriminat- 
ing circumstance. One could hardly conceive of any other determina- 
tion. 
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Senator Aiken. He would hardly be expected to reform as soon as 
he got out of the country. 

Senator Javits. Yes, sir. 

Senator HickenLooper. Senator Javits, do you think under that 
proposal that the Supreme Court would ever sustain a denial of a 
passport to anybody? 

Senator JAVITS. Aca Hickenlooper, I think it would sustain a 
very large number of them, and indeed, I think it would regularize 
the practice with full protection of our country. I think it would 
sustain many, and I say that to you as a lawyer and not as a Senator, 
not as an advocate. 

Senator HickeNnLoopeEr. I am speaking as a lawyer, too, and having 
read some of the decisions of the Supreme Court my opinion is they 
will not deny a passport to anybody regardless of what lie has said or 
done in this country because there would not be copper riveted, un- 
deniable proof that he was going abroad to attempt to destroy the 
United States. 

Senator Javits. Senator Hickenlooper, again—excuse me—lI don’t 
believe ‘copper riveting” or “‘undeniable” is required. I believe it 
is just enough evidence to be a preponderance. Even in this case 
there is no criminal finding at all, so you don’t need it beyond a 
reasonable doubt, and may I point out, sir, that in view of quite a 
number of Supreme Court decisions people are being held for contempt 
in which you have the double jeopardy standard very much set aside 
in many cases in which the Court, even before the recent holdings, 
has held people; for example, in holding constitutional the legislation 
of the Congress in the Jencks case, I think the Court has gotten very 
far away from the charge that it is a loaded Court, and is going to 
let everybody out unless they are actively carrying the gun on the 
streets. 

Senator HickENn.Loopsr. I would suggest that I would agree it is a 
loaded Court. I am talking about the philosophy of the Supreme 
Court as expressed in a substantial number of opinions, and I frankly 
doubt very much if they follow the line of reasoning that seems to 
prevail at the moment, 

I frankly doubt that they would find any case, so far as I know of, 
where they would say that the Secretary of State had not been arbi- 
trary in his determinations. 

It is significant, I think, that after some of the decisions which you 
have referred to here, the number of cases of potential subversives who 
applied for passports to go abroad stepped up many, many fold. 

Senator Javits. Well, Senator Hickenlooper, I would like to deal 
with both of those matters in turn. 

I am sorry, Mr. Chairman, but I am taking a little more time than 
I had hoped. It is important to answer these. 

When I used the word “loaded,” I think I meant exactly what the 
Senator meant, that there is a theory abroad that the Court is loaded 
with a certain kind of philosophy, the Senator feels, apparently, and 
he said the same thing. 

Now, so far as the stepping up of applicants for passports who 
should not get them, this is attributable solely to the fact that there 


is no legislation in this area, and that the courts held that legislation 
was required, and we haven’t as yet passed any. 
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We could have passed a resolution in 24 hours, we have done it 
before, which would have stopped any passport being granted to any- 
body where we had the remotest question, until we could put in defin- 
itive legislation, but we didn’t choose to do that. Hence, under the 
law the Secretary of State had no discretion in the matter. This was 
a real situation where the law was absolutely void as far as the See- 
retary of State was concerned. 

Senator HicKENLOooPER. | realize the Court reasoned itself around 
to that position, but 

Senator Javirs. Senator Hickenlooper, I am always reminded in 
these debates of the basic proposition of ‘“There but for the grace of 
God am I.”” There am I, a citizen, little John Doe, facing the full 
majesty of the FBI and the Department of Justice, and the Con- 
gress, and the President, and a $77 billion budget; and what am I 
going to do about it without a court, and how am I going to get off, 
and what God in heaven is going to say I am right or wrong, and that 
the Government is right or wrong? 

Sure, we are going to make a lot of mistakes, but I still like it this 
way. 

Senator HickenLooper. I think the record shows that compara- 
tively few passports have been denied over the last several years by 
the Secretary of State as compared to the total number of American 
citizens who have been granted passports to freely travel abroad and 
who exercise all of the privileges for which they have applied, and I 
think we have created a rather serious situation here by certain 
decisions. 

Senator Javirs. Senator, if I may say so, I think we have created 
a serious situation because we have no law on the subject, and I am 
here advocating that we have law, and I think if we have law we 
will have dealt with a situation and you will find a great many pass- 
ports, in number, not necessarily in proportion, denied, and quite 
properly as they should be. 

I am not here advocating no legislation. I am here advocating 
legislation. 

Senator HickeENLooprr. It seems to me that it may be that the 
legislation you are advocating is legislation which would, in effect, or 
might, in effect, completely prohibit the exercise of reasonable judg- 
ment in denying passports for travel to certain people whose whole 
background is inimical to the United States. 

Senator Javits. I might say to the Senator I have not only my 
legal judgment to rely on that, and I do rely on it, but I also hope 
that the Senator will look at this panel—I do not wish to detain the 
committee by reading it—but I hope the Senator will look at this 
panel and will see the very broad range of its interests of the most 
conservative kind, as well of more liberal tendencies and the broad 
range of the people who were consulted about this matter, and I 
think he will find a really reasoned plan for which we have every 
reason to be thankful that it is available to us, for doing what the 
United States ought to do in this field, and I deeply believe if we do 
it we will have a system that will be both just and secure, and that 
many people will be denied passports. 

Senator Arken. How large is the panel of the bar association? 

Senator Javits. Why don’t I read the names, there are only 8 or 
10. It is very short. 
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Fifield Workum is a partner in Simpson Thatcher & Bartlett in 
New York. 

Alexis C. Coudert of Coudert Bros. 

William A. Delano, of Winthrop, Stimson, Putnam & Roberts. 

Haliburton Fales, II, of White & Case. 

Adrian S. Fisher, Vice President and counsel of the Washington 
Post, here in Washington. 

Manly Fleischmann, whom some of us know here, of Fleischmann, 
Jaeckle, Stokes & Hitchcock, of New York. 

Ewen C. MacVeagh, of Davis, Polk, Wardwell, Sunderland & 
Kiendl. 

Gerard Swope, Jr., Trade Regulation Council of the General Elec- 
tric Co. 

One of the most distinguished panels of lawyers ever assembled in 
our town, and certainly not a bomb-thrower in the group. 

If I may just proceed, Mr. Chairman. 


DENIAL OF PASSPORTS TO OTHER CATEGORIES OF PERSONS 


Now, another category in which restraints on individuals may be 
imposed is fugitives from justice, persons under court restraint or 
persons who have been returned from abroad at Government ex- 
pense in the past without repayment. These are pretty standard 
categories. 

I believe that the committee’s recommendations on hearing pro- 
cedures are of the greatest importance, they are set out in some detail, 
and I recommend them to the committee’s attention, particularly in 
view of the recent decisions from the Supreme Court in the Greene 
case which involved the lack of confrontation in the industrial security 
program, confrontation then becomes very important. 

Let us remember that procedures must be considered at least as 
carefully as substantive provisions. It is in matters of procedure 
that much of our liberty as individuals can be sapped away. The 
key recommendations in this area are the right of an applicant to 
be present and represented by counsel in all proceedings, a require- 
ment for a tentative denial within 30 days after filing, hearings within 
a reasonable time thereafter, and a right to appeal to the Secretary 
of State denials by the Department Appeals Board. 

As to full disclosure of the evidence used against the applicant 
there was a split in the bar committee—a majority finding that con- 
frontation should be the rule but that where national security is in 
question a limited delay may be, at most, accepted. 

I put it on that it was where you could not give confrontation, 
actual confrontation, then there ought to be a denial of the issuance 
of the passport for a reasonable period of time, as the committee goes 
through their files, generally speaking, in the area of 6 months or a 
year, until such time as the exigencies which prevented confrontation 
may be passed. 

There was a split on this subject, though, and I would like to refer 
to the committee, if I may, the pages of the report, perhaps, even as 
the staff analyzes it. They are pages 84 and 85. 

The majority of the committee I have already given; Manly Fleisch- 
mann, for example, dissented, on the ground that a passport should 
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not be denied for longer than 6 months where you could not actually 
et confrontation for security situations. 

Two of the members of the committee, including the chairman, 
very interestingly reversed the situation so that the test was what 
kind of an applicant it was, which is a very interesting wrinkle to me, 
and which the committee may very well wish to consider. 

They proposed that an applicant who had had access to Govern- 
ment information, which at the date of his application is still of a 
highly classified security nature, may be denied the right of discovery 
and right of confrontation before the Board provided it is based on the 
charge that the applicant will disclose such information abroad, and 
that the head of the appropriate investigative agency certifies that 
such discovery and confrontation would reveal governmental intelli- 
gence sources or techniques, the disclosure of which would be detri- 
mental to the national security. 

In other words, a majority of the committee was thinking about the 
responsibility of the United States and to what extent it should be 
required to confront or to disclose its information by way of testimony 
against the person who was seeking a passport. 

But these two men, Fisher and Workum, of the committee, lay it 
on the kind of an applicant you have. If it was an applicant who 
had access to governmental information, then for all practical pur- 
poses they said the national security interests may require the denial 
of a passport when he still has operative classified information, not- 
withstanding the fact that you cannot, because it would jeopardize 
sources, et cetera, confront him with the witnesses against him. 

Senator HicKENLoopER. It goes further than that, Senator. I sub- 
mit it says that they must find that he will disclose. That also is a 
positive term, a positive word. The finding that somebody will do 
something in the future is a positive term to me and creates an 
impossible situation. It violates, of course, all the fundamentals of 
our theory of security operations. 

Senator Javits. It seems to me, Senator Hickenlooper, we do that 
every day when the court grants an injunction against a man who 
will set fire to another’s barn, who will commit a nuisance on another 
property. The law does not want for him to doit. They find, based 
upon all the circumstances he will, and issue an injunction. It is 
done time and time again. I have gotten many of them myself both 
in private practice and as attorney general. I have often gotten 
them against security operators, who will defraud the public, because 
they are floating an issue, and all the evidence is that they will. 

“So I think we are faced with what is pretty much the normal legal 
finding in situations of this kind. 

Now, while the report does not consider the question of court 
review, I believe that such review is appropriate, and I am pleased to 
note that the legislation which is before the committee so provides. 


PROPOSAL TO EXTEND VALIDITY OF PASSPORTS 


Now, Mr. Chairman, aside from the report and the very basic ques- 
tions which are involved here, I would like to say a word on behalf 
of a bill I have before the committee which I hope will be considered 
at the same time, seeking to extend the validity of the passport to 3 
years with a 2-year renewal. 
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The committee may recall that I was very much interested in the 
international travel business and sponsored an amendment which this 
committee accepted in the Mutual Security Act which resulted in a 
study by Clarence Randall of International Travel. 

One of the recommendations was that we give a longer time of dura- 
tion to the passport. 

Senator Lauscue. What is the present length? 

Senator Javits. Two years. And in view of the fact—this balances 
out, and meets the views of the Department of State, et cetera, with 
relation to how you lose your citizenship, if you are a naturalized 
citizen, by being abroad too long, et cetera, this fits into the pattern 
of legislation. In other words, in short, it can be made 3 years, which 
is the longest time, in the judgment of the Government departments, it 
can be made consistent with a pattern of the laws of the United States, 
and therefore it is desirable to make it as long as possible in terms of 
convenience of travel abroad, rather than the 2 years which is 1 year 
shorter than it could be consistent with the pattern of laws of the 
United States. 

And, Mr. Chairman, without again going into a great many details 
on that, which the committee staff will undoubtedly do, I hope very 
much the committee may, while it is considering passport legislation, 
also consider that subject. 

Mr. Chairman, I apologize for having taken so much time. 

The CHAIRMAN. That is quite all right, we are very glad to have 
you, indeed. 

Senator Mansfield, any questions? 

Senator MANSFIELD. Yes, Mr. Chairman. 


RESTRICTIONS ON TRAVEL TO RED CHINA 


Senator Javits, from what you have said—and I am sorry I missed 
some of your testimony—do you believe that members of the press 
should have the right to be issued passports to go anywhere in the 
world? 

Senator Javits. I believe that the Secretary of State should have 
the right to make an exception when he denies an area to travel as 
for the press, and I would say to my colleague, I would certainly 
believe that any legitimate press person makes out a prima facie case 
when he applies for a passport for press purposes anywhere in the 
world, and I would like to see the burden on the other foot to say why 
he should not have it, because we can’t guarantee his safety or what- 
ever might be inimical to the national interests. 

Senator MANSFIELD. You mentioned areas. Let’s take Communist 
China as an example. Has the State Department been remiss in its 
duty in denying passports to all accredited correspondents who wish 
to go in that area? 

Senator Javits. I would not wish to say that the State Department 
has been remiss in its duty. 

Senator MansFrie_p. Let me change that word to cautious in its 
duty. 

Senator Javits. I would say the State Department would have 
been better advised to issue passports for the press into Communist 
China. Again, there may be some members of the press who should 
not have them on national security grounds, but we are talking about 
the principle. 
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I am sure the Senator, just like myself, would not expect just be- 
cause a fellow has got a press card, that doesn’t mean he would not 
be subjected to these other criteria I have been discussing about the 
national security. 

Senator MANsFIEeLb. That is right. 

Senator Javits. But aside from that, yes, I agree we should let our 
fellows into Communist China, and I am sorry the State Department 
didn’t do it. 

Now, it is honest judgment; they could be right and I could be 
wrong, and therefore I would not use the term “remiss in duty,” but 
I did not agree with that policy. 

Senator MansFieLp. Now, Senator Javits, has the State Depart- 
ment issued any passports to any correspondents to visit Communist 
China? 

Senator Javits. I understand lately they are making some arrange- 
ments under which that can be done. My information on that is not as 
precise, perhaps, as the Senator’s information, which may be more 
precise than mine. But I understand for practical purposes the bars 
are beginning to be lifted. 

In other words, it is not all set, and it is not going strictly auto- 
matically, but as I understand it, it is now possible for some people 
to get it. 

enator MansFIELD. That is my understanding, too. And it is 
my further understanding that for some months now, maybe as long 
as 2 years, a specific group of American correspondents have been 
issued visas to go into Communist China for the purpose of reporting 
back to their newspapers or syndicates. The roadblock has been 
the refusal on the part of the Communist Chinese authorities to allow 
them to come in, even though the administration, as I understand it, 
has offered to cooperate on a reciprocal basis, thereby allowing certain 
selected Chinese correspondents to come into this country. 

Senator Javits. That is my understanding, too, Senator. 

Senator MANsFIELD. A couple of years ago a group of American 
students visited a festival in Moscow. I think about 40 of this group 
decided to go on into Communist China. They did so in spite of the 
protests and the opposition of the Department of State. The Depart- 
ment of State tried to lift some of those passports. Some of these 
individuals—the majority, I believe—refused to turn in their pass- 
ports. 

What was your reaction to a situation of that kind? Do you 
recall it? 

Senator Javits. I recall it very well, and of course we are dealing 
now with somewhat past history and it is always dangerous to re- 
construct it, but I would like to report what I said at the time, as 
nearly as I can remember. 

I believe that a violation of law is a violation of law, no matter 
how well intentioned, and that it was a violation of law at the time 
to go into Communist China notwithstanding the State Department 
and its position upon that subject. Therefore they are guilty of a 
technical violation of law. How they should be punished and to 
what extent they should be punished is always a question of discretion. 

In this case it was so understandable if the passports were lifted I 
certainly wouldn’t have made it for very long. 
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Senator MansFiztp. To the best of my knowledge, despite this 
violation of the law by their refusal to return the passports at the 
demand of the State Department, no action was taken against any 
of these individuals. 

Senator Javits. Well, Senator Mansfield, again you are dealing 
with a dynamic question of discretion, and soon. I doubt very much, 
for example, that the same individuals, notwithstanding that they 
did not surrender their passports, could very soon after that event 
have gotten other visas, and so on. 

In short, there was some sanction applied. My point being that 
though the violation of law was understandable, and though I would 
not have made the punishment very great, it is certainly not, again 
violations of law should not be condoned, no matter how sympathetic 
we might feel to the violator, and that is the way I would have operated 
in that case. 

Senator MANSFIELD. One last question, Mr. Chairman: 

Is it your contention, Senator Javits, that in view of the state of 
affairs vis-a-vis passport regulations at the present time, that it is 
necessary—almost mandatory—that some legislation be passed to 
clear up the situation so that the State Department and the people 
who apply for passports will be in a position to know just what their 
particular responsibilities are? 

Senator Javits. I thoroughly agree, Senator Mansfield, and I was 
here this morning advocating the scheme of control suggested by the 
special committee of the bar association of the city of New York, and 
I analyzed in some detail, with help from my colleagues, exactly 
what they had suggested. 

I strongly urge upon the committee passport legislation. 

Senator MANnsFIELD. Well, as always, the Senator makes an ex- 
cellent witness. Thank you very much. 

Thank you, Mr. Chairman. 

The CHatrMAN. Senator Aiken. 

Senator A1kEN. I was interested in what Senator Mansfield re- 
ferred to, the young Americans who went into China and violated 
the provisions of their passports. 

Under this bill which is submitted to us, is there any provision for 
denying them passports in the future? It seems to me they were 
treated very leniently so far as the violation of the law was concerned. 
But what about issuing future passports to these people? Wouldn’t 
that lead to general disregard of the terms of a passport? 

Senator Javirs. Well, if the Senator will allow me to refresh 
myself on that subject, there are some provisions in this—first let 
me answer it directly. 

I think that in the first instance they would, of course, if we passed 
such a bill, be subject to the provisions of the bill, if there were 
dangers to the national security, and so on. 

Secondly, there are provisions in this report regarding restraints 
on individuals who are fugitives from justice, persons under court 
restraint, or persons who have been returned from abroad at Govern- 
ment expense in the past without repayment. 

In short, they do take some account, and I would have to read this, 
I would have to read this very specifically in the light of the Senator’s 
question to be able to answer it accurately. But in the absence of 
that at the moment, I would refer the staff to their analysis of cases 
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where a history, a past history entitles the denial of a passport. They 
do take into contemplation that there are events in a person’s past 
which standing by themselves permit the denial of a passport, so 
if they don’t cover particularly a previous violation of passport 
regulations, perhaps the committee, as it considered the question, 
might choose to include that, but they do contemplate, as a — 
those who had in their past history some events like, for example, I 
have just mentioned return from abroad at Government expense 
without repayment, as a basis for the denial of a passport. 

So they take the principle, but I don’t know whether they give it 
the exact application to which the Senator has referred. 


PROVISIONS OF S. 2287 


Senator ArkEN. I assume the Senator is referring to the Fulbright 
bill which I was reading. I was looking for any provision which would 
cover this specific case—these young people who went into Chia 
in violation of the provisions of their passports—and I did not find 
any specific provision covering that unless it is contained in some 
other section of the law. 

Senator Javits. Well, I might say to Senator Fulbright, that in 
studying his bill we ao that it was most analogous. 1 don’t know 
whether they actually worked with the special committee’s report, 
but certainly it was the closest to the scheme of legislation which the 
special committee of the bar association had suggested. 

Senator ArkEN. Should there not be some provision where, when 

a passport regulation is willfully violated, the violator should be 
denied a passport for a certain period of time thereafter? 

Senator Javirs. I would like to see the committee study the 
restraints. This is contained at XXII of the committee’s summary. 
It is entitled, ‘Individual Restraint Upon Grounds Other Than 
National Security.”’ 

Travel abroad by an individual U.S. citizen may be restrained and passports 
may be denied to citizens in the following categories: 

1. Fugitives from justice or persons under court restraining order. 

2. Persons who have been returned to the United States at Government expense 
from previous travel abroad, repayment not having been made— 
and to add perhaps to those categories in your discretion, perhaps 
others like the one mentioned by my colleague from Vermont, where 
it is felt that, notwithstanding the current situation, the past history 
of the applicant requires the denial of a passport. 

The CHarrmMan. Wouldn’t section 402 apply to the citizens who 
went to China? 


No citizen shall travel to any country or area to which there is in effect, to his 
knowledge, a declaration made and published by the President under section 401. 


That is made a crime, if they should do that. Those students did 
know that there was a declaration against going to Red China, didn’t 
they? 

Senator Javits. Yes; they did at the time; I think most of them 
conceded that. Some may have denied it, that is right. 

The CuarrMan. That is on page 13, if you have the bill. 

Senator Javits. Yes; I have it here. 

The CuHarrmMan. It is a misdemeanor with imprisonment and 
$1,000 fine, if they should do it. 
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Senator Javirs. I think what Senator Aiken had in mind, Senator 
Fulbright, was a new application by a person who had, perhaps 
previously in his history, violated a provision of this character, and | 
was addressing myself to the principle of including certain rules 
which would relate to the history of an applicant, and I pointed out 
that the bar association committee had actually taken cognizance 
of that principle, and accepted it as a principle which should be 
incorporated into the law. Whether you would apply it to this 
situation is something you gentlemen would decide. 


VIOLATIONS OF STATE DEPARTMENT TRAVEL RESTRICTIONS 


Senator Mansrievp. I think it ought to be brought out—this is 
accurate—that in addition to students going into Red China against 
the wishes of the Government, on occasion, Senators have gone into 
areas which have been prohibited as well. 

Senator Lauscue. Will you please repeat that? I didn’t hear it. 

Senator MANSFIELD. It is my understanding that Senators also 
have gone into areas—lI am thinking of the Balkans now—which were 
peeneenten at the time they went in, and it was contrary to State 

epartment policy. 

Senator Javits. Well, the witness wishes to make it clear he is not 
testifying to that. 

Senator Hicxen.toorer. Mr. Chairman, if I recall the incident 
that the Senator from Montana is referring to, | would have to take 
issue with the fact that it was prohibited at the time. It was frowned 
upon, but not prohibited. 

Senator Mansfield. I accept the correction. 

The CHAIRMAN. Any more questions, Senator Aiken? 

Senator Hickenlooper, do you have any questions? 

Senator Hicken.ooper. It is difficult for me to see why it is more 
dangerous—I should not use the word ‘‘dangerous’’—why it is worse 
for a person not to repay a certain amount of money to the Government 
for returning him to this country than it is for somebody who belongs 
to an organization that has for its purpose the overthrow of the U.S. 
Government by force and violence. 

Now, I am perfectly willing to go along with the idea that if some- 
body is transported back to the United States and fails to pay his 
transportation costs, we should not give him a passport to go abroad 
again. I have nothing against that, but there seems to be greater 
store put upon that particular provision than somebody belonging to 
an organization that advocates the overthrow of the United States 
by subversion or by force or violence. 

Senator Javits. I think, Senator, that that is understandable, if 
I may say so. 

In the first instance you have a transaction of which a person can 
absolve himself without any compromise of constitutional provisions. 
You just pay your debt and you are finished. 

In the other situation, you have a matter which is rather carefully 
perros by the Constitution of the free association and free speech, 
ree participation in political affairs, and you get—everybody knows 
what it means to repay $544.65, but not aiedin agrees on what it 


means to advocate or not to advocate the overthrow of a government 
by force, and so on, and who is going to make that definition except 
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a court under some ground rules, and that is the reason why, I do 
understand the distinction. I think it is a very real one. 

A man may disagree very violently about the fact that he is going 
abroad to do anything to incite the overthrow of the Government, 
no matter what he belongs to, and he may be right and he may be 
wrong. That is very different from a precise act of either paying or 
not paying $544.65. So I do think the committee has a right to make 
that distinction. 

Senator HickENLoopeER. That is all, Mr. Chairman. 

The CHaiRMAN. Senator Lausche. 


RIGHT TO TRAVEL 


Senator Lauscue. I would like to ask a question or two, 

I read this book and was very much impressed by it. I did, how- 
ever, run into an impasse because I thought the book, in effect, de- 
clared that the Supreme Court pronounced that the right to travel is 
a constitutional right that cannot be taken away. 

I would like to ask Senator Javits the question: 

Is it your understanding that under the pronouncement of the 
Supreme Court the right to travel falls into the same category as the 
right of free speech, the right of jury trial, the right of assembly, and 
the right not to have troops quartered in one’s home, and so forth? 

Senator Javits. Yes; except that none of them is absolute, nor is 
the right to travel absolute. 

Senator Lauscue. The right to travel is not absolute? 

Senator Javirs. That is correct. 

Senator Lauscur. And therefore, the Congress does have the power 
and the right-—— 

Senator Javirs. And the duty. 

Senator Lauscnr. And the duty to impose such restrictions on the 
right to travel as it deems advisable. 

Are there any provisos attached thereto? 

Senator Javirs. Yes; as are reasonably calculated to protect the 
national security. That is essentially what the philosophy of this 
committee is. 

Senator Lauscue. I am asking this because of your ability as a 
lawyer: the right to travel is not guaranteed in any specific language 
in the Constitution. Now, on what theory was the deduction made 
that the right to travel is a constitutional right? 

Senator Javits. Well, I think that there you would have to take 
an analysis of the case and either you agree or disagree with their 
fundamental construction of the Constitution. Liberty of movement, 
which is what they, in essence, decided, is one of the fundamental and 
inherent rights of any citizen under the Constitution. 

Now, there are no specific words like freedom of speech, press, and 
religion in the Constitution which say freedom of travel, but they 
consider that the right to free movement is inherent in the constitu- 
tional freedoms which are specifically spelled out, and therefore, make 
the decision—— 

Senator Lauscnr. We would be justified, in a measure, to believe 
that there are other rights, not specifically enumerated in the Consti- 
tution, that would fall into the same category as the right to travel. 
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Senator Javits. I think, sir, that if we may, and I don’t want to 
import a discussion which does not belong here, but the Brown case 
on education is exactly the same way. There is nothing in the 
Constitution that says you are to have a right to unsegregated educa- 
tion, but the Court held that if you are going to have equal protection 
of the laws and the same status of citizenship, you can’t have it unless 
you have an unsegregated education. 

Now, there may be others, I won’t say we have explored in travel] 
and education the end of fundamental rights which the Supreme 
Court says, the Constitution guarantees, though not in terms 

Senator Lauscue. I have difficulty in resolving that the right to 
travel is constitutionally guaranteed while the right to work is not, 
and some day we are going to have to face squarely that question. 

Senator Javirs. Well, I think when you get into the right-to-work 
business, you have a lot of other considerations, in addition to which, 
as I recall it, you still have a lot of constitutional issues involved in the 
so-called right-to-work laws. They are very different in different 
States, and we may be hearing from the Supreme Court on that 
subject. 

Senator Lauscne. That is all I have. 

The CHatrMan. Senator Carlson. 

Senator Cartson. Only this, Mr. Chairman: I want to commend 
the Senator for his appearance this morning. I personally appre- 
ciate it. It is a discussion on a problem that is difficult, but one that 
I believe needs some resolution, and I believe your statement was 
very helpful. 

Senator Javits. I am very grateful to my colleague. 





PROVISIONS OF §8. 1973 


The CHatrMan. Senator Javits, if I may ask one or two questions. 

Your own bill largely relates to the 3-year provision. 

Senator Javits. That is all. 

The CuHatrMan. Do you wish to make any further observations 
about the bill I introduced? Did I understand you to say that that 
comes the closest to the committee’s report that you have been 
reading? 

Senator Javits. Exactly right, Senator Fulbright. We don’t know, 
but we saw so many parallels between the two that we rather thought 
that’ perhaps those findings had been available in respect of the 
Fulbright bill, and if it will be of help to the committee, in view of 
the fact that we have studied this report, | would say, one, I favor the 
Fulbright bill as the basis for action by the committee and by Congress. 
I say that quite advisedly. 

If it would be of help to the committee and to the chairman, we will 
undertake to critically analyze every detail of the bill in the light of 
the report, and at least make available to the committee that com- 
parison for whatever help it might be. 

The CuartrmMan. Well, that might be very useful, especially after 
we see the administration’s comments about it. I don’t really know 
what the administration is going to say about it. 

Senator Javits. I don’t either, sir. 

The CuHarrMan. Well, we may welcome some further assistance 
later on. 
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Thank you very much. 

Senator Javits. Thank you very much. 

The CuarrMAN. The next witness is Mr. Murphy, Under Secretary 
of State. 

Mr. Murphy, will you come forward and give us the benefit of your 
wide knowledge on this subject? 

You have been before the committee before on this same subject. 

I believe you have with you, Mr. Murphy, Mr. Loftus Becker, the 
Legal Adviser, and John Sipes, technical adviser. 

Mr. Murpuy. Mr. John Hanes, the Administrator of Security and 
Consular Affairs. 

The Cuarrman. All right. 


STATEMENT OF ROBERT MURPHY, DEPUTY UNDER SECRETARY 
OF STATE FOR POLITICAL AFFAIRS; ACCOMPANIED BY LOF- 
TUS BECKER, LEGAL ADVISER, AND JOHN W. HANES, JR., 
ADMINISTRATOR, BUREAU OF SECURITY AND CONSULAR 
AFFAIRS, DEPARTMENT OF STATE 


Mr. Murpny. Mr. Chairman, I would like to say first of all that I 
regret very much you have not been provided with an advance copy 
of our statement in timely fashion. I had not heard about the request 
until you mentioned it in your opening statement. We actually 
prepared this statement very largely over the weekend, which is 
possibly due to my own engagement in other matters, and the fact 
that I did not know I was going to be involved in this testimony until 
a few days ago. 

The CuarrmMan. Who did you think was going to be involved? 

Mr. Murpuy. Well, whoever the Secretary of State might desig- 
nate, and I was only informed rather late this past week that it would 
be I. 

Mr. Chairman, I have a prepared statement which, if the committee 
agrees, I would like to make. 

The CuHarrMan. You may proceed. 

Mr. Mourpeny. We are grateful for the opportunity to speak to the 
members of the committee about the importance of passport legisla- 
tion, and particularly about the urgent necessity of legislation con- 
cerning the granting of passports to American supporters of inter- 
national communism. 

We find it necessary to recommend legislation because of certain 
decisions of the Supreme Court of the United States. In June, 1958, 
in the Kent, Briehl, and Dayton cases, the Supreme Court by a 
majority of 5 to 4, said, in effect, that the Secretary of State has never 
been given the authority by Congress to deny passports to members or 
supporters of the international Communist movement, or even to 
oe whom he has specifically found are going abroad wilfully and 

nowing to engage in activities which would advance that movement. 

The Court did not hold that it was unconstitutional to deny pass- 
ports to Communists, but only said that the Secretary lacked legisla- 
tion authority to do so. The Court also said that any legislation 
giving the Secretary such authority must carefully protect the consti- 
tutional rights of citizens. 
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DEPARTMENT OF STATE SEEKS PASSPORT LEGISLATION 


Since that time, the administration has been urgently seeking the 
passage of such legislation by the Congress. 

The Cuarrman. Mr. Secretary, there must be some misunderstand- 
ing. We were under the impression you had done nothing about 
seeking legislation; you had presented nothing and had made no move 
whatever to get legislation. 

What have you done, when you say you are urgently seeking this 
legislation? 

Mr. Murpuy. We have been urgently seeking it in the sense we 
have found in the several bills and measures that have been introduced 
one that we consider adequate for our purpose. 

The CuarrMan. Well, you kept that knowledge to yourself, haven’t 
you? Did you inform the committee in any way about it? 

Mr. Murpuy. I don’t believe we have—certainly this is our first 
formal presentation to the committee this year on the subject, so far 
as I know. 

The CuarrMAN. Six months have passed, and although the Presi- 
dent said you were going to do something you have done nothing at all 
about it; have you? 

Mr. Murpny. I think we have commented on this matter. | 
believe it was the subject of a letter addressed to you by the Secretary 
of State, pointing out the Department’s favorable comments on 
H.R. 7006 the companion bill in the House to S. 2315, the Wiley bill. 

The CHarrMan. But the Wiley bill only came up here on July 1, 
that is this month. At the end of 6 months the Wiley bill has ap- 
peared. 

Mr. Murpuy. Yes. 

The Cuarrman. You had done nothing by July 1, and I don’t see 
how you can say you were urgently seeking the passage of legislation. 
I think that we were in a position of being receptive. We introduced 
a bill, and we thought you were going to move in this direction. 
That was my only point. 

I think it is a little inaccurate for you to say you are urgently 
seeking passage. 

Mr. Murpnuy. [| think, Mr. Chairman, as I develop this thing in 
the statement, that it will be brought out to your satisfaction. 

The CuHarrman. All right; you may proceed. 

Mr. Murpuy. A year ago this week, I had the privilege of appearing 
before your committee to testify about the urgent need for legislation 
empowering the Secretary of State to refuse passports to certain sup- 
porters of the international Communist movement. At that time 
the administration had suggested a comprehensive bill on passport 
matters, but it was pointed out to the committee that we were not 
suggesting that particular bill reflected the only possible approach to 
the outstanding problems. 


PASSPORT LEGISLATION IS NECESSARY TO NATIONAL SECURITY 


Last year’s hearings, before this committee and before the House 
Foreign Affairs Committee, indicated there was some congressional 
preference for a measure dealing separately with the Communist 
problem. Indeed, the House passed such a bill in the closing days 
of the last session. It was not acted on by the Senate. 
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We still believe a comprehensive measure is ultimately desirable. 

The critical problem at the moment, however, is to remedy the total 
lack of legislative authority to deny passports to really dangerous 

articipants in the international Communist conspiracy. Accord- 
ingly, the Department bas strongly supported such remedial pro- 
posals now before the Congress. And these represent what we believe 
is the minimum required in the light of the danger to which the country 
is exposed at present. 

In his message to the Congress last year, the President himself 
emphasized this danger whic +h has continued unabated and makes 
legislation in this field essential. 

No doubt all of us are aware of the problems arising as a result of 
this situation and have an opportunity to appreciate the nature and 
the conspiratorial methods of international communism which, as the 
late Secretary Dulles stated, “seeks to unify and harmonize the world 
by gaining control of all national governments.” 

During our testimony last year 1t was pointed out that the changes 
in Soviet leadership during the past few years have not in any way 
altered the basic tenets and goals of communism as described by Marx 
and Lenin. 

It is still basic Communist doctrine that all non-Communist govern- 
ments must be subverted or overthrown, and international communism 
is at war with the rest of the world every day and in every way. It 
maintains in every foreign country and particularly in the United 
States a vast well-irained, well-financed subversive organization solely 
devoted to winning that war. Some members of that organization 
hold American citizenship, but their allegiance is not American, and 
their loyalty and service is to international communism. The use of 
the citizens of bourgeois countries is eagerly sought. Contacts with 
them are necessary and travel by them is essential. Party confer- 
ences and meetings of a host of front organizations throughout the 
world is an essential part of the apparatus. Travel is necessary to 
attend them. 

The efficient operation of any worldwide organization requires com- 
munication and personal contact. This is even more true of an 
organization operating secretly and often illegally. Such organiza- 
tions in sensitive matters often fear and avoid written communica- 
tions for obvious reasons and instead use personal assignments and 
personal discipline. The essence of such a conspiracy is secure com- 
munication. It is an elemental rule of Communists to communicate 
by word of mouth rather than in writing and to avoid the usual com- 
munications facilities. If their vast personal communication net- 
work is impaired, their organization is placed under a serious handicap. 
It is our view that their communication should not be facilitated. 


RESTRICTIONS ON TRAVEL IN THE UNITED STATES BY FOREIGN 
COMMUNISTS 


We already have legislation which enables us to control travel into 
this country by foreign Communists. To close the gap it is necessary 
to complement that legislation with a measure which will enable us 
to deny passports in certain cases, thus controlling travel of American 
Communists abroad. 
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The situation today is no less acute than it was last year. Only 
recently the Director of the Federal Bureau of Investigation reported 
to the Attorney General that, and I quote from his report: 

At the present time the Soviets are intensifying their espionage activities in 
the United States. They are interested in all types of intelligence, especially 
military, atomic, missile, and related data. Also a revitalization of the party’s 
internal structure is now underway. Leaders completely loyal to the Kremlin 
are in control. The result is a renewed party activity aimed at strengthening 
the Communist apparatus. At present, a recruiting program is in progress, 
New officers are being selected in the Communist Party units across the country. 
The youth organization is being vitalized, schools are being held to train party 
leaders, and efforts are underway to increase overall party work. 


NUMBER OF PASSPORTS DENIED BY DEPARTMENT OF STATE 


I would, Mr. Chairman, like very briefly to endeavor to put the 
problem of control of Communist travel in proper perspective. For 
the 2 calendar years preceding the Supreme Court decisions of last 
summer, over a million American passports were issued or renewed. 
Out of this group 51 were initially and tentatively turned down be- 
cause of their alleged affiliation with the Communist movement. 
These individuals were afforded access to a rather elaborate hearing 
and appeal machinery. Indeed, since that machinery was estab- 
lished in 1952—a period of 6 years—only 15 persons have been 
finally denied passports on Communist grounds after they had ex- 
hausted their administrative remedies. Some others were granted 
passports after hearings; and some did not contest the Department's 
ruling. 

You may ask, Mr. Chairman, “Why, if that represents the scope of 
the problem posed by the travel of Communists, are we so concerned 
and why do we really need congressional authority to do something 
about it?” 

When our regulations on control of Communists were in effect, 
most of the really active Communists refrained from applying for a 
passport. The few who did apply were usually stopped at the 
threshold, because they were unwilling to supply the Department with 
a sworn statement concerning their current and past affiliation with 
the Communist Party. 

There can be no doubt about the deterring effect of our regulations 
and the affidavit requirement. For, since the Supreme Court de- 
cisions of last year, the old-line, hard-core Communists have applied 
for and have had to be granted passports. 


OBJECTIVES OF PASSPORT LEGISLATION SOUGHT BY DEPARTMENT OF 
STATE 


The objectives of the desired legislation were aptly described by the 
late Secretary Dulles to the Congress last year, in these words: 


I think there can be no doubt in anyone’s mind that we are today engaged for 
survival in a bitter struggle against the international Communist movement. 
* * * [this] movement seeks everywhere to thwart U.S. foreign policy. It seeks 
on every front to influence foreign governments and peoples against the United 
States and eventually by every means, including violence, to encircle the United 
States and subordinate us‘to its will. The issuance of U.S. passports to supporters 
of that movement facilitates their travel to and in foreign countries. It clothes 
them when abroad with all the dignity and protection that our Government affords. 
Surely, our Government should be in a position to deny passports to such persons. 
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President Eisenhower, on the same date, added: 


In exercising these necessary limitations on the issuance of passports, the 
executive branch is greatly concerned with seeing to it that the inherent rights of 
American citizens are preserved. Any limitations on the right to travel can only 
be tolerated in terms of overriding requirements of our national security, and 
must be subject to substantive and procedural guarantees. 

These two messages clearly express both the purpose and the limits 
which we feel the required legislation should have. In simple terms, 
we need legislative authorization for the Secretary of State to deny 

assports (as appropriate) to persons who are presently engaging 
in activities knowingly intended to further the purposes of the inter- 
national Communist movement. 

You will notice, Mr. Chairman, that I spoke of people who are 
engaging in activities and that I further said “‘presently engaging.”’ 
We think both these matters are important. 


DENIAL OF PASSPORTS TO PERSONS ACTIVELY ENGAGED IN COMMUNIST 
MOVEMENT 


We neither seek nor want the authority to deny passports because 
of ‘‘associations and beliefs,” but only because of knowing engage- 
ment in activities for the purpose of advancing the Communist 
movement. We also do not seek authority to deny passports to 
American citizens who are not today a danger to our security, even 
though at some time in the past they may have supported the Com- 
munist conspiracy. We do believe that present membership in the 
Communist Party, or present activities under party discipline or 
under the direction or control of the Communist movement, regardless 
of any formal affiliation with the Communist Party, should be con- 
sidered as activities in furtherance of the international Communist 
movement. When a person is knowingly engaging in such activities, 
he should carry the burden of demonstrating clearly that he will not 
engage in such activities while abroad. On balance this is fair, since 
the Department first has to show that the person is knowingly en- 
gaging in such activities. 

ast actions alone, of course, should not disqualify an applicant 
from receiving a passport, although past activities cannot be ignored 
entirely in making a determination about the present and future. 

If a person does come within those carefully defined categories, the 
Secretary of State should be able to deny him a passport without 
demonstrating the specific harm which the applicant may do on a 
specific future trip. Indeed, at the time of application, a Commu- 
nist may have no specific trip or mission in mind, and he may not 
receive his orders until long after he receives his passport. 

As a general rule, we cannot show in advance what a dedicated 
Communist is going to do on a particular trip abroad. We may find 
out many years later. We may never know. Communists, being a 
conspiratorial lot, operate in secrecy where secrecy is necessary. 
They do not tell us on their passport applications that they seek to 
subvert us. In fact, they will undoubtedly swear the opposite if 
necessary. We may have some indication what a particular Com- 
munist intends to do abroad, but this is the exception rather than 
the rule. The fact is, the more nefarious his purpose—the more 
important his mission—the less likely we are to know about it; and 
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even if we do know we would, in all probability, not be in a position 
to document it for the open record. 

Our foreign intelligence depends in large measure upon the close 
cooperation with other friendly governments, and we cannot afford 
to prejudice our arrangements in this area. We must be able to 
anticipate harm to our foreign relations and our national security, 
The action we take is and should be preventive and not punitive. 


AUTHORITY TO USE CONFIDENTIAL INFORMATION IN DENIAL 
OF PASSPORTS 


Now, Mr. Chairman, a few words about the often misunderstood 
but important aspect of confidential information. We certainly do 
not seek legislative authority to avoid all confrontation and to rely 
absolutely on confidential information which the applicant would 
have no opportunity to rebut. 

On the other hand, from our experience and careful analysis of 
past cases, we know that legislation which would prevent us from 
utilizing any confidential iaiecaatinn whatsoever or requiring full 
confrontation, would place the Department of State in an impossible 

osition with regard to Communist passport applicants. Such legis- 
ation would be meaningless and would indeed generate the dangerous 
illusion that travel of Communists was controllable when in actual 
operation it would not be. 

Almost without exception the really dangerous cases in the Com- 
munist area involve some information from highly confidential sources, 
the disclosure of the full details of which would serve to compromise 
the source. It is somewhat of an anomaly that the more recent, the 
more meaningful the information of this type, the less likely we are 
to be able to disclose the source or the full details. This is true be- 
cause the best information, the most current intelligence, comes from 
sources within the Communist movement itself. If we were placed 
in the position of having to choose between exposing or compromising 
a current and continuing source of information about the activities of 
the Communist conspiracy, and issuing a passport to an individual 
member of that conspiracy, if we were faced with that choice, the 
Department would in most cases have no alternative but to issue the 
passport. 

National security often will permit the surfacing of such valuable 
sources for the sake of individual administrative proceedings. A 
procedure which requires it, in effect, guarantees the most dedicated 
and dangerous Communist a right to travel. The same situation 
obtains with regard to highly sensitive information obtained from 
foreign sources or our own diplomatic and consular representatives 
abroad. 

However, even with regard to this kind of information we have 
not operated, nor do we propose to operate, in an unrestricted manner. 
If the full disclosure of information and the sources thereof would not, 
in the opinion of the Secretary of State, have a substantial adverse 
effect upon the national security or the conduct of foreign relations, 
then the Department would either disclose both, or not rely upon 
the information. 

Under existing case law, there must be findings of fact by the 
Secretary of State and these findings must state the extent to which 
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they are based upon confidential information, and must set forth 
specifically the reasons why such information cannot be fully disclosed. 

his procedure would be continued. Under this requirement the 
Secretary could hardly, even if he were so disposed, render a decision 
based on malicious whisperings. 

In any event the Department is prepared to do its utmost to 
safeguard the interests of the individual applicant. Accordingly, it 
would provide the passport applicant with a fair résumé of any 
confidential evidence which could not be disclosed fully. The 
applicant would then have adequate notice of the points in issue and 
would be given an opportunity to rebut this information. 

I believe that when the Secretary of State asserts that he cannot 
spread certain information on an open record; explains with as much 
particularity 9s possible the reasons he cannot do so; furnishes a fair 
summary of the information; and makes specific findings of fact; we 
should rely on the Secretary’s integrity and accept his statement. 


OATH REQUIREMENT IN CONNECTION WITH ISSUANCE OF PASSPORTS 


Lastly, there should be legislative approval of a reasonable oath 
requirement as to present or near-past Communist Party membership. 
Of course, if we receive legislative authorization to deny passports 
to these persons actively engaged in the Communist conspiracy, we 
would no doubt have legal authority to require an appropriate affi- 
davit by departmental regulations. We think it desirable, however, 
to have a clear expression of congressional approval on this subject. 

The oath requirement under our now defunct regulations was very 
helpful to us. So long as the requirement is reasonable and pertinent 
to the criteria for the denial of a passport, we see no reason why such 
an affidavit should not be furnished in connection with the application. 
We do not believe that it infringes unduly on the rights of one seeking 
a passport, to require such an affidavit to help expedite the processing 
of applications. We have never employed, nor do we seek legislative 
approval to employ, a so-called test oath. The affidavit would not 
have to be answered in any particular way in order for the applicant 
to receive a passport. Nor would any particular answer cut short the 
administrative procedure open to the applicant. His answer would 
be merely another factor in the consideration of his case on the 
merits. 

All we ask is the right to request a simple statement from the appli- 
ov as a prerequisite to proceeding further with the consideration of 

8 case. 

I would now like, with the committee’s permission, to comment 
briefly on the bills which are before you. 


PROVISIONS OF S. 1973 


S. 1973 would extend the initial period of validity of the passport 
from 2 years to 3 years, making the maximum period of validity 5 
years instead of 4 years. The Department has advised the committee 
that it favors the enactment of S. 1973 into law. This proposal is in 
general accord with the recommendations of the Randall report to 
the President on international travel. This extension of the life of 
the passport would be of considerable benefit to the traveling public 











58 PASSPORT LEGISLATION 


and, of course, would cut down on the workload of the passport office. 
Moreover, the 3-year period of original validity and the 2-year period 
of renewal conform to the periods of foreign residence for loss of 
nationality by naturalized citizens under the Immigration and 
Nationality Act. 

PROVISIONS OF 5S. 806 


The next item I would like to mention is S. 806, the Humphrey bill, 

This bill would not only fail to provide legislative authority to the 
Secretary of State to deny passports to active Communists, but would 
require him to issue passports to such persons within 30 days of 
application. 

In addition, the bill would deprive the Secretary of State of all 
authority over the passport-issuing function on the basis of his dele- 
gated responsibility for the conduct of foreign relations, authority 
recently upheld by the court of appeals, and which was not at issue 
in the Supreme Court cases of last June. 

Accordingly, the Department of State is strongly opposed to any 
bill which would in effect abolish all authority over the issuance of 
passports, except in time of actual hostilities. This bill, we believe, 
would seriously handicap the conduct of our foreign relations. 


PROVISIONS OF 8. 2287 


The next item I would like to mention is S. 2287, your bill, Mr. 
Chairman. 

The Department’s views on S. 2287 were requested just last week. 
Although we have not had an opportunity thoroughly to analyze the 
bill, it appears to be a revision of S. 2770 introduced in the 85th 
Congress. While the preamble of this new bill states that it is de- 
signed to promote the foreign policy of the United States, we believe 
the bill itself would severely restrict the existing authority of the 
Secretary of State to act on considerations of foreign policy in the 
passport field. 

Since commenting on S. 2770 in the 85th Congress, there have been 
no developments that have in any way lessened the Department’s 
conviction that the Secretary of State may deny passports on the 
basis of anticipated harm to the foreign relations of the United States, 
or that have weakened the Department’s opposition to legislation 
depriving the President’s chief officer concerned with foreign affairs 
of such authority. In fact, the U.S. Court of Appeals for the District 
of Columbia in the case of Worthy v. Herter recently upheld the 
Secretary of State’s denial of a passport to an individual on the basis 
of the belief that he would travel to areas for which his passport was 
not valid and thereby prejudice the conduct of our foreign relations. 

Of no less importance is the failure of S. 2287 effectively to provide 
for the denial of passports to Communists. Although the bill con- 
tains a provision for denial of passports on grounds of national secu- 
rity, it rather closely follows the recommendations of the New York 
City Bar Association report. That report made it clear that travel 
should not be restricted on the basis of membership in the Communist 
Party or any other organization and that their recommended pro- 
visions envisage an— ; 


evidentiary showing that travel of a particular individual will constitute a defin- 
able danger to the national security of the United States. 
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For the reasons I have already discussed, such a showing would be 
virtually impossible to make in almost any Communist case, or, for 
that matter, even in the criminal-type cases against which S. 2287 
appears to be directed. 


PROVISIONS OF 8. 2815 


The next item, Mr. Chairman, is S, 2315, the Wiley bill. 

The Department has strongly supported a similar bill in comments 
to the Foreign Affairs Committee of the House. We believe that S. 
9315 is a bill which would give the Department the legislative au- 
thority it needs to deny passports to those persons currently engaged 
in Communist activities. The Department strongly supports the 
enactment of S. 2315 into law and hopes this committee will report it 
favorably to the Senate. 

The Attorney General has advised me that the Department of 
Justice shares the view of the Department of State that the enact- 
ment of legislation along the more comprehensive lines of the admin- 
istration’s bill in the last Congress would be preferable. However, 
he agrees with us that our most urgent current problem in the passport 
field is the lack of congressional authority to deny passports to those 
persons in situations where information establishes that their travel 
abroad would constitute a real danger to the United States. 

Accordingly, if the Congress decides to enact legislation dealing 
with this narrower problem, the Attorney General informed me that 
his Department joins with the Department of State in supporting the 
provisions of S. 2315 and believes it would supply statutory au- 
thority found lacking by the Supreme Court in the Kent-Briehl and 
Dayton cases. 

The Attorney General commented that his Department might have 
certain technical questions to suggest in S. 2315 in the event the com- 
mittee requests his comment on the bill. However, he and we were 
certain from our discussion that there would be no important differ- 
ence of views between the Justice Department and the Department 
of State on any such technical points. 

In summary I hope I have made clear the Department’s earnest 
desire to establish a fair administrative process by which we can 
achieve a balance between danger to the security of the United States 
and the citizen’s right not to have his freedom of movement unreason- 
ably restricted. 

We seek only the means to protect the United States by denying 
passports to those relatively few citizens who are knowingly engaged 
in the activities of the Communist conspiracy, and whose travel abroad 
would thus be likely to impair the security of the United States. 

That is the end of the statement, Mr. Chairman. 

The CHarrMan. Thank you very much, Mr. Murphy. 

Senator Hickenlooper, do you have any questions? 

Senator HickenLoopEr. I do not know that I have any questions at 
this moment. I want to commend Secretary Murphy for a clear 
presentation of the problem which confronts the Department and our 
country. 

I think you have set out the issues very, very clearly and succinctly 
here in this statement. 
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I think it gives the basis for consideration of this legislation— 
that is, the various bills that are before us—and so far as I am con- 
cerned it is very helpful. Thank you. 

The CHarrMan. Senator Lausche? 


NUMBER OF PASSPORTS ISSUED BY STATE DEPARTMENT 


Senator Lauscuy. Mr. Murphy, do I understand it to be a fact that 
in the 2 years preceding the pronouncement of the Supreme Court 
decision you issued over a million passports? 

Mr. Murpay. Yes, sir. 

Senator Lauscug. And that initially 51 of those million were held 
up, then out of those 51, 36 were issued, and finally only 15 denied? 

Mr. Murpuy. That is correct, Senator; that is correct, sir. 


DENIAL OF PASSPORT UNDER S. 806 


Senator Lauscur. Now, then, on page 8 of your testimony, you 
express your opposition to S. 806, and among the reasons for your 
opposition, you further state: 

In addition, the bill would deprive the Secretary of State of all authority over 
the passport-issuing function on the basis of his delegated responsibility for the 
conduct of foreign relations. 

What is in the bill that would take away from you the authority in 
the issuance of passports? 

Mr. Murpuy. Well, it does not provide any legal basis on which 
we could depend for a refusal of the passport. 

Senator Lauscue. That is, it does give you the power to deny a 
passport, but conditions under which the denial may be made are so 
restrictive and severe that from a practical standpoint you would be 
bereft of all authority to act? 

Mr. Murpuy. That is right, Senator. 

It relates really to a situation of active hostilities during a formal 
war period, really, and would not enable us to cope with the multi- 
plicity of situations which develop in situations short of actual 
hostilities. 

Senator Lauscue. In the event that mere membership in the 
Communist organization is declared by Congress not to be conduct 
warranting a denial of a passport, what practical ability would you 
have to protect the country against the dangers of Communists going 
into foreign nations? 

Mr. Murpny. I am not quite sure I understood your question. 

Senator Lauscusg. Well, if we accept the thesis that mere member- 
ship in a Communist organization does not constitute grounds for the 
denial of a passport, what practical ability would you have under 
your authority to protect the country against subversive action? 

Mr. Murpnuy. Well, under the type of legislation which we are 
recommending, information which we may have regarding the activ- 
ities or intended activities of the individual in this general field of the 
conspiracy of the international communism movement would be the 
ground on which we would like to have authority, which the Supreme 
Court says we now do not possess, to deny the passport. 

Senator Lauscue. Well, do you feel that membership in a Com- 
munist organization in and of itself should be grounds for denial of a 
passport? 
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Mr. Murray. No. 

As pointed out in my statement we do not. 

We even go a little bit further in saying that a member of that party 
who may have engaged in certain activities in years past would not 
necessarily be precluded from travel if we felt, on the basis of the 
information we had, that his trip was not intended to become involved 
in current activities of the party. 

Senator Lauscue. Then, what you want is the discretion to deny a 
passport to a member of the Communist Party if and when, in addition 
to that fact, you have reliable information in your files showing that it 
would be dangerous to issue it? 


USE OF CONFIDENTIAL INFORMATION IN PASSPORT DENIALS 


Mr. Murpuy. That is right. In a really all-out effort to meet the 
views, as we gathered it, from representatives of this committee and 
Congress generally, we wanted to narrow this down to what we con- 
sider to be in consonance with the national security. 

Senator Lauscur. You mention in your paper that the courts have 
approved your method, or approved the practice of considering secret, 
reliable information; is that correct? 

Mr. Murpuy. Well, I was just looking at the case of William 
Worthy against the Secretary of State in the U.S. court of appeals, 
and having this language before me by the court: 

It is said that many of the incidents involved in the reported court cases dealing 
with foreign affairs were in time of war. Foreign affairs involve more than wars, 
The President’s powers over foreign affairs are not only war powers. As a matter 
of fact, these are two separate powers in the Constitution, and as a further matter 
of fact, governments have many more dealings with each other and problems 
concerning each other in peacetime than they do in wartime. Not only is this so 
but, as we have already emphasized, the duty of the President to prevent war is as 


important as his power to conduct war. 

That is a little reflection of the philosophy we have in mind. 

Senator Lauscue. Under the decisions that are now recorded, is it 
the law that you do have the right to consider information without 
confronting the witness with it or the applicant with it? 

Mr. Murpay. Sir, we do not have the benefit of a Supreme Court 
decision nor do we have any expression by the Congress on that point. 
That is really one of the nubs of our difficulties. 

Senator Lauscus. I thought in your paper you said there was a 
decision of the district court here in Washington in which the question 
was before it concerning the information that you had in your files, 
but did not in verbatim disclose to the applicant. 

The CuairmMan. The Worthy case does not involve confidential 
information. 

Mr. Murpuy, In the Kent and Briehl cases that point never came 
to the Supreme Court for decision, as I recall it, so we do not have the 
benefit of the Supreme Court’s holding. 

Senator Lauscue. There is no decision by any court that you have 
the right to deny a passport on the grounds that in addition to the 
open evidence submitted you have evidence in your files; is that 
correct? 

Mr. Murpny. That is correct, Senator. 

Senator Lauscue. There is no decision? 
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Mr. Murpnuy. The court of appeals in the Kent, Briehl, and Dayton 
cases did uphold specifically the Secretary of State’s right to rely on 
confidential information in passport proceedings. However, as I men- 
tioned, the Supreme Court did not reach that issue, but held that we 
had never been given authority by the Congress to deny passports to 
Communists. 

Senator Lauscne. And you are asking the Congress to give you 
that authority? 

Mr. Murpny. Yes, sir. 

Senator Lauscue. Are you of the belief that it will stand up in 
face of the general provision of the Constitution that you have a right 
to meet your witnesses face to face? 

Mr. Mourpuy. Well, we do not know, of course. 

The decision in the Kent and Briehl cases was a split decision, 
five to four. 

We feel there is, perhaps, a little trend evident in the circuit court 
of appeals cases I just referred to, but we do not know. 

Senator Lauscun. Thank you. That is all I have. 

The CuatrMaNn. Senator Carlson, do you have a question? 

Senator Cartson. Just one or two. 


RECOMMENDATIONS OF NEW YORK CITY BAR ASSOCIATION ON 
PASSPORT ISSUANCE 


This morning Senator Javits presented to the committee the recom- 
mendations of the New York City Bar Association report, and rather 
endorsed them for committee consideration in writing legislation deal- 
ing with this problem. 

But I notice that you state in your report or discussion of S. 2287: 

Although the bill contains a provision for denial of passports on grounds of 
national security, it rather closely follows the recommendations of the New York 
City Bar Association report. That report made it clear that travel should not 
be restrained on the basis of membership in the Communist Party or any other 
organization and that their recommended provisions envisage an ‘evidentiary 
showing that travel of a particular individual will constitute a definable danger 
to the national security of the United States.’’ 

Do I gather from that that the Department does not approve the 
recommendations of the New York City Bar Association? 

Mr. Murpuy. Yes, Senator; that is the case. 

We fear really that—first of all, that the bill or that their recom- 
mendations do not actually give us anything more than present statu- 
tory provisions give in respect of the enumerated three instances where 
the denial could be made, such as the transmission of secret informa- 
tion or the inciting of hostilities. 

We believe there are already provisions on the books today which 
would give us ample statutory authority, and coupled with that is a 
procedural approach to the subject which we feel would so effectively 
tie the hands of the administrative officer dealing with the problem 
that it would be totally ineffectual. 

I mean the complete confrontation, the public cross-examination 
and all the rest of it add up to a situation, Senator, where we would 
not be able to use this information, so that I think in that respect the 
recommendations of the Bar Association of the City of New York, if 
made into law, would really create an illusion that something has been 
done when nothing was done, and, if anything, it would create less 
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ability to deal with the situation than we have today, which is precious 
little. 

Senator Carson. I take it that would not help you? 

Mr. Murpuy. Yes, sir. 

Senator Cartson. That is all. 


PROVISIONS OF S. 2315 


The CuairMan. Mr. Secretary, one or two questions. 

Was the Wiley bill prepared by the Department? 

Mr. Murpuy. No, sir; it was not, so far as I know. 

The Cuarrman. It was not? 

Mr. Murpny. It was prepared up here. I believe there may have 
been consultations, but the preparation was in Congress. 

The Cuarrman. But you faders it and take it as your own? 

Mr. Murpny. Yes, sir; we do. 

The Cuarrman. On page 3 you say: 

There can be no doubt about the deterring effect of our regulations and the 
affidavit requirement. For, since the Supreme Court decisions of last year, the 
old-line, hard-core Communists have applied for and have had to be granted 
passports. 

How many of those have been granted? 

Mr. Murpny. Senator, I am not prepared to advance figures here. 
We would rather not, if we could, indulge in a sort of numbers game, 
because it is awfully hard to 

The CuarrMan. Since when did you take up that policy? 

Mr. Murpny. Well, I think we have rather adhered to that policy 
consistently. 

The Cuarrman. The numbers game? 

Mr. Murpny. And have not tried to pin ourselves down to numbers. 

The CuarrRMAN Well, do you know, as a matter of fact, that there 
have been any of them? Can you identify these old-line, hard-core 
Communists when you see one? 

Mr. Murpny. Yes, sir; we can. 

The CuatrMan. Why do you leave them at large if you do? 

Mr. Murpny. Simply because of the matter which I touched on in 
referring to the point that Senator Carlson made. 

There are matters of confidential information here which we are 
simply not in position to disclose. 

Mentioning their names would also open the matter to general 
questioning, and we are under restrictions not to divulge the infor- 
mation which we have regarding these individuals and prefer not to 
provide you with a list of names. 

The CHarrMan. And you do not wish to say how many of them 
there are? 

Mr. Murpny. No, sir. 





TRAVEL WITHOUT PASSPORTS IN WESTERN HEMISPHERE 


The Cuatrman. Mr. Secretary, have not our citizens always been 
able to travel throughout the Western Hemisphere without passports? 

Mr. Murpuy. Yes, Mr. Chairman. 

The CuHatrMAN. Hasn’t it thus been possible for American Com- 
munists to meet with Communists in other countries of the Western 
Hemisphere? 
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Mr. Murpary. Yes, sir. 

The Cuarrman. Do you know how many have done so? 

Mr. Murpuy. No;I cannot give you a figure on that, but we know 
that some have. 

The Cuarrman. Will the Wiley bill prevent travel of citizens in 
the Western Hemisphere? 

Mr. Murpuy. No, it will not, Mr. Chairman. 

The CuarrMANn. Has the freedom of all American citizens to travel 
in this hemisphere injured our national security or our foreign 
relations? 

Mr. Murpuy. Well, it may well have done so in some instances; 
yes sir. 

The Cuarrman. Why are you or the Department or the President, 
whichever you choose to speak for, less concerned about the security 
problems dest to home than in other hemispheres? 

Mr. Murpuy. We are not less concerned, but there are reasons of 
@ practical nature which would, we think, injure our relations with 
our Latin American friends. 

We have to weigh one against the other, and we feel that, on 
balance, the injury there might be greater than the risk we take with 
the freedom to travel in this particular area. 

The CHareman. What is the nature of that consideration which 
overbalances your interest in security? 

Mr. Murpuy. Well, it is a matter of our basic policy that we have 
in the community of American States, the closest and most open 
relations. 

Now, requiring passports for travel to the area, we believe would 
provide us with foreign policy problems with our Latin American 
De Done which might be most embarrassing and difficult for us. 

‘he CHAIRMAN. Has it not been, and is it not possible for Com- 
munist supporters to leave this hemisphere without risking persecu- 
tion, if they stop in another country in this hemisphere enroute? 

Mr. Murpuy. And then travel further on, you mean? 

The CHarrRMAN. Yes. 

Mr. Murpny. They would have difficulty, of course, as you know— 
they would have violated the regulations of law concerning travel from 
this country, except in those areas. So that when they would, say, 
go to Europe, the Far East or Middle East, they would then be in 
violation. 

The CuairMan. They could not go to Cuba or Guatemala and 
then from there on? 

Mr. Murpuy. No, sir; not legally. 


ISSUANCE OF PASSPORTS TO COMMUNISTS 


The CHarrMan. Senator Wiley’s bill S. 2315 permits denial of a 
passport to any person who has knowingly engaged in activities for 
the purpose of furthering the international Communist movement, 
unless the person demonstrates to the Secretary of State his activities 
abroad would not further the purposes of such movement. 

Does the Department approve of that provision? 

Mr. Murpuy. Yes, sir; we accept that and believe that it would 
provide us with a very practical basis on which we could justify refusals 
in those cases where refusals are justified. 
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PROVISIONS OF 8S. 2287 


The Cuairman. Do you not think that S. 2287 goes a long way 
toward meeting the Department’s need for authorizing it to inquire 
about present and recent past Communist Party membership? 

Mr. Murpny. Well, no, Senator—Mr. Chairman; we do not, be- 
cause of the limitations placed in the paragraph outlining the grounds 
on which the refusal could be based—that 1s, the three points on which 
the refusal could be based. 

We feel that limitation is exclusive of all others and involves really 
criminal activities which are already envisaged by existing statutory 
provisions. 1 i! 

The CuairMANn. You think it adds nothing to existing law? 

Mr. Murpnuy. That is our opinion. I do not pretend that we have 
made a profound analysis. 

The CuarrMan. Is it the Department’s position that as far as S. 
2287 is concerned, you would just as soon not have a law as to have 
that law? 

Mr. Murpuy. Well, I expect, putting it succinctly, that may be 
true. 

In addition, there are the features of the procedure outlined which 
would oblige the Secretary to establish and make public under these 
rules the evidence, the documentary evidence, the confidential data, 
and to submit to cross-examination regarding sources, to cross-examine 
all witnesses, including confidential informants appearing against him. 
Those provisions, we feel, in the vast majority of cases which we would 
have to deal with, would nullify the bill so far as we are concerned and 
not provide any practical assistance to us. 

The CuarrMANn. Don’t you think, however, that section 203(b) of 
S. 2287 avoids the constitutional problems by focusing on the conduct 
of the individuals but not on their beliefs and associations alone? 

Mr. Murpny. Well, we have no objection, of course, to those three 
provisions, Mr. Chairman. Obviously, they are already a matter of 
statutory provision, but it is the limitation. 

There would be no other ground on which we could act, and we 
feel that this highly exclusive listing of the three elements here would 
really create, perhaps, an illusion in the public mind that adequate 
provision has been made, whereas, in our opinion, it will not have been 
made if this bill passes. 


IS THE LEGISLATION SOUGHT BY STATE DEPARTMENT CONSISTENT 
WITH DOMESTIC LEGISLATION? 


The CuartrmMan. Don’t you think, Mr. Secretary, it is rather 
inconsistent to seek to deny a person the right to travel on grounds 
that are not illegal here at home? 

It is no crime to engage in peaceful activities for purposes of chang- 
ing our Government or even furthering the Communist belief, and 
yet you seek to penalize them. 

Shouldn’t we, to be consistent, have a law which makes it a crime 
to engage even in peaceful activities furthering the Communist 
movement? 

Mr. Murpuy. Well, of course, that is a bit out of our province. 
But I do feel that when we dignify the individual with a passport, 
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which calls on all foreign authorities to permit him safely and freely 
to pass, and in case of need to give all lawful aid and protection to 
him, that we lend a form of endorsement to his activities and facilita- 
tion which is hardly in the national interest. 

The CuarrMaNn. Is it in the national interest to tolerate him here 
if he is engaging in activities of a peaceful nature furthering this same 
conspiracy? 

Mr. Murpny. I am afraid that is a bit out of my field, Senator. 

The CuartrMan. I do not think it is out of your field. You are in 
daily consultation with the Department of Justice on this matter and 
you quote the Department of Justice at length. 

Why don’t they come up here and propose such a law? 

Mr. Mourpny. Well, I really cannot answer that question, Senator, 

I believe Mr. Hoover would have to come down. 

The CuarrMAN. You do not feel there is any inconsistency in that 
position? 

Mr. Murpny. There may be; I do not deny, I do not say that 
there is or is not. 

The dealing with it, however, the method of dealing with it, is a 
matter which is not in our jurisdiction and I would rather not comment 
on it. 

The CuatrMaNn. Does the Department of Justice, so far as you 
know, share the State Department’s view on the use of confidential 
information in passport hearings? 

Mr. Murpuy. Yes. I discussed it with the Attorney General just 
= other day—I think on Thursday or Friday—and he told me he 
did. 

The CuatrMAN. Do you happen to know whether or not the De- 
partment of Justice prepared the bill Senator Wiley introduced? 

Mr. Murpay. I do not; I do not know. Mr. Hanes tells me that 
Senator Wiley’s bill is based on the origirial House bill H.R. 55 and 
comments that the Department made on that text. The text was 
not prepared in the executive branch. 

The CuartrMan. The House bill was not prepared in the executive 
branch? 

Mr. Mourpuy. No, sir. 


USE OF CONFIDENTIAL INFORMATION IN REJECTION OF PASSPORT 
APPLICATIONS 


The CuHarrMan. Mr. Secretary, if when a passport application is 
rejected the applicant is not told both the specific reason for rejection 
and the evidence on which the Department has acted, how can he 
ever rebut the Department’s charges? 

Mr. Murpny. Well, I think that it is not true that he is not in- 
formed. He would be given, and we have suggested that a provision 
be made for, a résumé of confidential data. He would be given a 
summation. 

However, he would not be permitted to cross-examine and delve 
into the sources of the information because to permit him to do so 
would destroy those sources, which are exceedingly delicate in 
many cases. 
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The CuarrMan. Then, is it fair to say you give him the reason but 
he is not permitted to rebut the reason? 

Mr. Murpeny. That is, perhaps, true. He can make his rebuttal— 
of course, he has ample opportunity to make whatever statements he 
will before the appeals panel; and we do feel that there should be at 
least a modicum of reliance on the integrity of the Secretary of State 
in such case. 

The CHarrMAN. How much reliance? 

Mr. Murpny. A degree, we should say, a reliance on the integrity 
of the Secretary of State in dealing with that kind of a situation. 

The Cuarrman. Do you mean the Secretary’s opinion should be 
accepted as final? 

Mr. Murpny. I mean in the last analysis, after the procedures 
have been gone through with, and the hearings, as indicated; that 
always, of course, subject to judicial review which every applicant 
has at his disposal. 

The CnarrMAN. But if he is not able to cross-examine the witnesses 
against him, how can he hope to show that the testimony is mistaken 
or inaccurate or false? 

Mr. Murpny. Well, he can make whatever statements and advance 
whatever testimony he wishes. There is no restriction on the 
presentation which he is able to make. 

He is given the substance, the sum and substance, of the informa- 
tion. It is true he does not have the opportunity for confrontation 
of the sources or of the cross-examination. 

The CHarrRMAN. You just said, I believe, he has the right of judicial 
appeal from the Secretary’s decision. What would be the nature of 
that appeal? 

Mr. Murpuy. I presume he would bring it up on mandamus or a 
writ and develop the situation just as in the case of the Kent and 
Briehl cases. 

The CHarrMan. [ thought you were proposing the Secretary’s 
findings to be final on this and not appealable? 

Mr. Murpuy. We certainly do not. The Secretary’s actions are 
always subject to some judicial review. They are final as far as the 
administrative executive action is concerned; yes. 

The CHarrMAN. What would be the purpose of the appeal if it is 
final so far as administrative action is concerned? Could the Secretary 
be made to issue a passport? 

Mr. Murpuy. Surely, if the applicant feels he has been denied a 
constitutional right or if he feels there has been an abuse of discretion, 
obviously he has recourse to the judicial procedures. 

The CHarrMan. It strikes me that is wholly without substance if 
the finding is based upon confidential information which cannot be 
developed. 

I find myself going around in a circle. 

What good is it to give him an appeal from a decision based on 
confidential information which cannot be discussed? 

Mr. Murpuy. Well, Mr. Chairman—— 

The CuarrMaAn. How can he possibly prove it was arbitrary and 
unreasonable when he does not know on what the decision is based? 
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JURISDICTION IN PASSPORT MATTERS GIVEN TO U.S. DISTRICT COURT FOR 
DISTRICT OF COLUMBIA UNDER 8. 2315 


Mr. Murpay. I am afraid you are touching on a weakness in a 
matter of confidential and secret intelligence which has its obvious 
limitations. 

The Wiley bill attempted to touch on this matter in saying that 
the U.S. District Court for the District of Columbia shall have juris- 
diction to review any final determination of the Secretary of State 
under section 8 of the act to determine whether there has been com- 
pliance with the provisions of this act and of regulations issued 
thereunder. 

The Cuarrman. And then it says: 

In any such proceedings the court shall have power to determine whether any 
findings which are stated to be based upon the open record are supported by 
substantial evidence contained in that record, or, in the case of a résumé of 
evidence which was not made part of the open record in conformity with sec- 


tion 7(b) of this Act are —— by the résumé of such evidence, duly certified 
by the Board under section 7(b). 


Mr. Mourpny. That is right. 


SHOULD SECRETARY OF STATE BE FINAL ARBITER IN PASSPORT ISSUANCE 
DECISIONS? 


The CHarrMan. Well, you cannot go very far then, can you? [| 
am trying to get at what it really means. 

It means that the Secretary of State should be trusted, according 
to your view, to be the final arbiter in this matter, and that if he gives 
a résumé which on its face is prima facie support for the denial, that 
is as far as you can go; is that not correct? 

Mr. Murpuy. That is correct, Senator; that is correct. 

The CHarrmMan. I would want to be plain—this language in the 
bills is very difficult to understand. But for the layman it means 
that the Secretary’s finding is final, and there is no practical way an 
applicant can go beyond it; is that right? 

Mr. Murpuy. That is correct, Senator. 

The CuarrMAn. Under section 7(b), could the Department withhold 
from the applicant evidence given against him by his neighbor or 
coworker or enemy? 

Mr. Murpuy. I think the Secretary of State would have to balance, 
in a situation like that, the national security interests as against the 
interests of the individual, and if in his opinion the matter of the 
national security was dominant, he would have to refuse. 

The CuarrMan. Well, in effect, anyone who had a grudge against 
someone could take this means of supplying information, either 
true or false, against the applicant could he not? 

Mr. Murpuy. I find it a little hard to believe, Mr. Chairman, that 
the Secretary of State would allow himself to be put in that position 
of acting upon idle gossip, grudges, and the like. 

I do think that the standards set by the Secretary of State, certainly 
up to the present time, do not bear out any implication that he would 
resort to flimsy evidence of that sort. 

The CuarrmMan. Concretely, what does it mean, to authorize the 
Department to withhold evidence in order to protect sources 
of information and investigative methods, disclosure of which 
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would have a substantially adverse effect on the national security or 
the conduct of foreign relations? 

Mr. Murpuy. Well, one situation, Mr. Chairman, would be to dry 
up those sources of information which may be exceedingly valuable 
to us for the future in determining the administrative situation in a 

iven individual case. We would be destroying what for us might 

ave much larger implications than the issuance of a passport to an 
individual, and we feel that that consideration must be weighed 
against the individual case. 

There are, naturally, elements involved here which we feel transcend 
the obvious desire of every American to travel where he will at any 
time, but we do feel that the consideration of what is in the national 
interests or what represents a danger to our national security is an 
essential consideration which the Secretary of State cannot ignore. 


DEPARTMENT OF STATE CONFIDENTIAL INFORMATION 


The CuarrMAN. Mr. Secretary, does the Department require that 
all confidential information derived from testimony be submitted 
under oath? 

Mr. Murpuy. What was that? I did not get the first part of the 
question. 

The CuarrMAN. Does the Department now, in its practice, require 
that all confidential information derived from testimony be submitted 
under oath? In other words, is all this confidential information that 
you receive—is it submitted under oath? 

Mr. Murpuy. You mean at the time of the hearing before the—— 

The CuarrMaANn. When it is received by the Department. 

Mr. Murpuy. Oh, no, Mr. Chairman; obviously not. 

The CuarrMaN. It can be of any kind, hearsay or any other, from 
any source—casual information? 

Mr. Murpuy. That is right; and information, as you know, Mr. 
Chairman, comes in many ways and from many sources. There is 
an evaluation made of that information. 

The Department of State, as you know, has a tremendous volume 
of data and information flowing into it every day. Some judgment, 
obviously, must be exercised, and we feel is exercised, in the evaluation 
of that data. 

The CuarrmMan. Who could review a Department determination 
that information should be withheld on security or foreign relations 
grounds? 

Mr. Murpuy. Under our conception, no one, with limitations as 
indicated in section 9 of S. 2315. We feel that that degree of review 
is the maximum that would enable us to operate in this field. 

The CHatrMAN. That leaves the decision to the discretion of the 
hearing board; is that right? 

Mr. Murpny. Really, in the last analysis, to the Secretary of State, 
who personally reviews these cases. 

The Cuarrman. It is the Secretary of State’s sole, final responsi- 
bility as to whether or not the résumé was a fair one; is that right? 

Mr. Murpny. That is correct, sir, yes, Mr. Chairman. 

The Cuatrman. And if it is not fair, there is no way for it to be 
challenged; is that correct? 

Mr. Murpuy. That is correct. 
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GREENE CASE 


The CuatrMan. I believe you mentioned a moment ago the Greene 
case, a recent case in the Supreme Court? 

Mr. Murpny. Yes, Mr. Chairman. 

The CuarrMan. It dealt with confidential information; did it not? 

Mr. Murpny. Yes, Mr. Chairman. 

The CuatrMan. How do you reconcile that case with what you 
would like us to authorize? 

Mr. Murpny. Well, we have not felt that there is any inconsistency 
between our position on these cases and the Greene case. The 
holding in that case was that the Government’s industrial security 
program had not been authorized by either the President or Congress, 

The Court felt that explicit authorization was required because the 
effect of the program would deprive an individual of his job or means 
of livelihood in a proceeding in which he was not afforded the safe- 
guards of confrontation and cross-examination. 

The Court did not pass upon the issue as to whether a procedure 
permitting the use of confidential information without confrontation 
and cross-examination is valid when specifically authorized by 
statute. 

The CuartrMan. Do you believe that if the Congress specifically 
authorized the practices that were involved in the Greene case that 
the Court would uphold such a statute which is denying the right to 
confrontation and cross-examination of his accusers? 

Mr. Murpuy. Well, if you are asking for a personal opinion, Mr. 
Chairman, I think that it might. 

The CHatrman. It might? 

Mr. Murpuy. Yes. 

The CHarrmMan. Do you think it would be due process of law to 
deprive a man either of his job or of a passport? 

Mr. Murpny. I am not touching upon the question of his job, but 
I am touching on the question of a passport. 

The CuarrmMan. Well, let us just take the job first. You base your 
view on the Greene case solely, I take it, on the fact that there was no 
statute authorizing it? 

Mr. Murpny. That is right. 

The CHarRMAN. But it would have been perfectly all right if 
Congress had said it was not necessary to have the right of confronta- 
tion or cross-examination? 

Mr. Murpay. I believe that is what the Court said. That is not 
my opinion; that is what the Court itself said. 

The CuarrMan. Well, the Court, under its usual practices of con- 
fining itself to the narrowest possible grounds, might well do that, and 
still it does not mean that it follows that if you had such a statute it 
would be constitutional; does it? 

Mr. Mourpuy. No. 

The Court in that case emphasized the importance of the safe- 
guards, and it implicitly recognized that considerations of national 
security in the public interest might justify such a procedure. So 
I think there may be reasonable grounds to suppose that you would 
get judicial approval of the type of procedure we are recommending. 
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USE OF CONFIDENTIAL INFORMATION ONLY IN ISSUANCE OF PASSPORTS 
TO APPLICANTS WITH ACCESS TO GOVERNMENT CLASSIFIED INFORMATION 


The CHairMAN. You would not, or would you, be willing to restrict 
the use of this confidential information to cases where the applicant 
has had access to Government secrets? That has been suggested. 

Mr. Murpuy. As a limitation? 

The CHairMAN. Yes; so that it would not be applied broadly to 
everyone. 

Mr. Murpuy. If the limitation excludes other situations we would 
regret it very much indeed, but it would naturally narrow down the 
number of cases that would be handled. 

So many agents have had, of course, no contact or connection with 
a governmental office. 

The CHarrMAN. Does the Department of Justice, so far as you 
know, endorse the State Department’s view that evidence may be 
withheld in any case whatever, regardless of whether an applicant 
has had access to secrets or not, so long as some minor official de- 
termines it would be unsafe to reveal it? 

Mr. Murpny. Well, I do not know what you mean by some minor 
official. The only proposal we are suggesting is that a determination 
by the Secretary of State 

The CuarrMan. Only the Secretary of State? 

Mr. Murpuy. That is correct, sir. 





BAN ON TRAVEL TO CERTAIN COUNTRIES 


The CuarrMANn. With regard to the President’s ban on travel to 
countries—that is, to an area—do you think the President should or 
should not be required to state the reasons for such action in detail? 

Mr. Murpuy. In the case of an individual citizen or in the case of 
an order covering—— 

The CuatrMan. An order generally about restricting travel to an 
area. 

Mr. Murpuy. Well, I should certainly think that the reasons, the 
basic reasons, should be given and that the public should be informed 
generally. 

If there were matters which would endanger the national security, 
obviously it should not be so stated. But short of that I see no 
reason why ample reason should not be given. 

The CuarrmMan. Do you think it would be consistent with our 
constitutional system for the Congress to review presidential travel 
bans after a relatively brief period? 

Mr. Murpuy. Yes; we see no objection to that at all, Mr. Chair- 
man, 

The CHAIRMAN. You see no objection. 

Don’t you think that general area restrictions should be limited to 
the existence of war or national emergencies? 

Mr. Murpuy. No, Mr. Chairman. Certainly not in this kind of a 
situation. 

When you speak of war I presume you are referring to war in its 
formal terms? 

The CHarrMAN. Yes. 
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Mr. Murpuy. Having in mind a good deal of what we have learned 
in these past 20 years of the activities of the international Communist 
movement, we are dealing here in terms of a continual struggle under 
all headings, and if you are speaking in terms of a formal war situation 
of weapons of destruction, that is simply one facet, one aspect, of the 
situation which is exceedingly limited. 

The Cuarrman. Do you think that section 2(a) of S. 2315 might 
not create a constitutional problem because of its vagueness? 

Mr. Murpay. I am trying to get the section, Mr. Chairman. 

I am puzzled as to why it should. I do not quite understand—— 
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TRAVEL BY COMMUNISTS 


The CHarrman. Wouldn’t this provision prohibit travel by citizens 
who wished to engage in purely peaceful activities abroad, even 
though their purpose was to peacefully promote the acceptance of 
communism? 

Mr. Murpuy. I suppose if one can talk in terms of peacefully pro- 
moting the undermining and overthrow of the U.S. Government that 
—— be an aspect involved. Again you come to a question of 
definition. 

The CuHarrman. Well, it is true, that is what I asked you about. 
Isn’t this section 2(a) extremely vague? 

Mr. Murpuy. Our understanding of the purpose of this provision 
causes us to believe that it would be exceedingly helpful in fortifying 
the effort of the Secretary of State to protect the national interests 
and the national security. 

The Cuarrman. Of course, as you know, in this field of ideas and 
political ideas, there is great controversy. 

It was not very long ago that there were many prominent people in 
this country who alleged that President Truman was a subversive 
and soft on communism. Before that, President Roosevelt, it was 
alleged, destroyed our capitalistic system. You have heard many 
violent statements by many citizens. 

Isn’t that underneath all of it—the concept of anything which may 
undermine our Government as being subversive? Therefore, you 
withhold a passport. 

There are some, you know, who do not approve of everything this 
Government is doing presently, and who might argue very forcefully 
that by its inaction it is destroying our system of government—isn’t 
that quite true, and is that not quite possible? 

Mr. Murpny. I fully agree. But we are talking here in terms of 
an international movement which, we know, by all of the writings of 
the Marxist-Leninist school, the recent utterances of the present bead 
of the Soviet Government, Nikita S. Khrushchev, just yesterday, 
I think, bis Deputy Prime Minister, Mr. Kozlov, in departing from 
New York, made a reference to Mr. Khrushchev’s statement that 
President Kisenhower’s grandchildren would live under a Communist 
regime. 

We know that is their purpose and intention. It is a little bit like 
asking the question that used to be asked about Hitler’s ‘Mein 
Kampf.” 
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They said he really could not mean all this. He did not mean it. 
We know by now, after the test of the years, that there is a meaning 
back of it. And the question we have before us is how we can best 
protect ourselves against this danger. 

The CuarrMan. That is right. 

Mr. Murpnuy. We want to observe every possible constitutional 
safeguard of the individual American citizen, and the last thing the 
Department of State wants to do is to restrict the travel of American 
citizens abroad. 

Quite the contrary. Our whole policy favors such travel. 

But when we are faced with the grave problem of saying whether 
an individual should proceed when we know, we have informatioa 
which convinces us in a reasonable sense, that this represents a danger 
to our country, I think that we have got to use our very best effort, 
our very best discretion to prevent it. That is really our simple 
purpose. 

The CHarRMAN. Mr. Secretary, I am sure there is no question 
about your purpose. 

There are some people who may not have complete confidence in 
the validity and the judgment of whoever happened to be operating 
this hearing board. That is the whole question at issue. 

Mr. Mourpay. I am sure that one could say that about a given 
judge or a given case. 

The CHArRMAN. But judges are out in the open for people to judge. 
The great difference here is that this is to be made in secret where no 
one can have a reasonable opportunity to judge the soundness of the 
judgment of your people who operate this board. 

Mr. Murpury. Of course it is not entirely secret. 

The CHarrMan. We know very well the Secretary has too many 
things to do to spend his life passing upon passport measures. It is 
incredible that he should do that. We certainly hope he does not, 
because he has plenty of other things to do that need to be done 
right now. 

Mr. Murpny. Well, actually he has gone over every one of them 
up until now. 

The CuHarrMAN. Maybe that is the reason he neglected the prin- 
cipal business because it certainly has not been going very well in 
recent years. I do not want to add any more to his duties if that is 
going to be the result. 

This is an administrative matter and the whole question at issue is 
whether or not the objective, with which we do not disagree at all, is 
effective and sound. 

I must say that in no other aspect of our national life are we willing 
to accept such finality on the part of some bureau in the Government 
based upon secret testimony. 

It is very hard to find a precedent for this, outside of wartime. 

Mr. Murpny. Well, I appreciate the difficulty. We are fully 
conscious of it, Mr. Chairman. 

But we try to balance one element against the other. We are on the 
horns of a dilemma here, and we have not found any happier method 
of doing it. 
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LEGISLATION TO OUTLAW COMMUNIST PARTY AND DEPORT PARTY 
MEMBERS 


The CHarrman. I have often wondered why the Government— 
I do not mean just this administration—has not gone all the way 
and outlawed the Communist Party. ' 

We pretend it is a legitimate party, we do not put members in jail, 
we do not forbid it, and yet in this indirect way we try to penalize 
it or use it as a basis for penalizing people, and it confronts us with 
further very difficult dilemmas. 

I do not really know what is the best way to handle the situation. 

Mr. Murpuy. Well, we have watched it in a number of countries, 
and there are certainly arguments for and against suppression of it. 

I think that some of our own people here dealing with the problem 
feel it is better to allow them to operate overtly to a certain extent 
because the chance that provides us to detect some of their activities. 

The CHarRMAN. Have you ever proposed that there be grounds for 
deporting them? Instead of holding them why don’t we deport some 
of these unsavory characters, and make them get out? 

Mr. Murpny. I do not know how to deport a native citizen. 

The CuarrMan. Well, we can make a law, can we not, to make it 
possible if the acts he commits are treasonable, if he is disloyal to his 
country? Why can’t he be deported? 

Mr. Mourpuy. Would you deport him to a friendly country? 

The CHarrMAN. Well, if he is a good Communist the Russians 
would surely accept him; wouldn’t they? 

Mr. Murpuy. They have been very reluctant, I think, to accept 
them. 

The CuarrmMan. I do not know. This is a very troublesome 
problem. 

Mr. Murpny. I agree. 


SOVIET THREAT 


The CuHarrman. I think we often blunder and look very foolish in 
some of these activities. 

I read your statement about Mr. Kozlov with great interest. I[ 
wonder whether he meant that he thought there was going to be a 
war and we would be taken over or from his observations we were 
conducting our public business in such an inefficient and stumbling 
manner that we would by default fall into a situation where we would 
turn to some form of authoritarian control, as so many other countries 
are doing all over the world. 

Mr. Murpny. Well, it would seem to me an expression of confidence 
in their eventual victory in this plan. 

The CuarrmMan. Is our default the victory about which he is 
confident? 

Mr. Murpuy. Possibly our default. 

The Cuarrman. I feel more disturbed about what we are not 
doing than by what they are doing, as in the foreign aid bill of last 
week. It is what we are not doing that disturbs me, and lends 
credence to his statement. 

Mr. Murpuy. I thoroughly agree. 

The CuarrmMan. If you take that point of view, then this kind of 
restriction on an individual who may be preaching communism or 
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even reform in our system is a very puny way of going about it, is it 
not? 

Mr. Murpuy. Well, it is just one element in a big picture and, of 
course, it is not those just preaching that I want to get at. 

If they want to think it or if they preach it, that is one thing; but 
it is the other activities which are of a more dangerous and more 

ertinent character that we are concerned with here. 

But about the other aspect of it, Mr. Khrushchev, in one of his 
conversations the other day, I have forgotten with whom it was, 
perhaps it was with Mr. Harriman, referred to an expression he used, 
that they will bury us. 

Well, he explained he did not mean that in a physical sense. He 
was talking in historical terms that our system of society will be 
buried, but not talking in military terms of physical destruction. He 
qualified that. 

He said that would happen after a considerable lapse of time. 

The CHarirRMAN. They are calling a quorum, and we should adjourn. 

Following up the question I asked a moment ago about your attitude 
toward the bill I introduced, since you would rather not have any 
bill, if it was passed you would recommend a veto for such a bill, would 
you not? 

Mr. Murpuy. Senator, you are involved in the bill, I have every 
respect for your judgment and knowledge 

The CuHartrMan. This is nothing personal. 

Mr. Murpuy. But we really are unhappy about the bill. 

We feel that there is a doubly difficult situation about it because 
I am convinced you and we are striving to accomplish the same 
purpose. 

We honestly believe the recommendations by the Bar Association 
of the City of New York are not adequate for this purpose. 

When they talk about conjectural danger and things of that sort, 
I wonder how deeply they have gone into this subject. 

We feel this is not a legal question entirely. There are other factors 
of a political nature here which are of surpassing importance. 

Viewed from the strict legal, technical sense, there are obvious diffi- 
culties, but our objective, I think, is clear to everybody. 

The CuarrMan. It is rather curious, in view of your strong views 
about this matter, that one of the members of that committee was 
the former Legal Adviser to the Department of State, Mr. Fisher. 

Mr. Murpuy. Yes. 

The CuarrMAN. Do you suppose he absorbed these views while he 
was in the Department and observed how this bureaucracy functions? 

Mr. Murpuy. I have not had that opportunity to discuss that with 
Mr. Fisher, but I am looking forward to it. 

The CuarrMan. We will have to adjourn now. The committee 
will reconvene at 2:30 in F-53 of the Capitol because the Congress is 
in session this afternoon. In fact, it is in session now. We may have 
to adjourn from time to time if there are votes, but we do want to move 
along and get the testimony taken as rapidly as we can. 

You have my deep sympathy on this kind of legislation. I know 
it is very difficult. 

I am no expert in this field, but I would hope to get some kind of a 
bill that would be useful to the Department and yet not be ridiculous 











76 





PASSPORT LEGISLATION 


in the eyes of all lawyers—in view of the traditions of this country in 
its normal legal operations. 

I sometimes think we have been too frightened of this Communist 
conspiracy and preoccupied with it and too neglectful of our own 
activities here at home. 

If we conducted our own. affairs a little more intelligently, we would 
not have so much to fear from the Communists. 

Thank you very much. 

Mr. Mourpny. Thank you very much, Mr. Chairman. We are very 
grateful for permitting us to take your time. 

(Whereupon, at 12:35 p.m., the committee recessed to reconvene 
at 2:30 p.m., of the same day.) 


AFTERNOON SESSION 


(Present: Senators Fulbright (presiding), Sparkman and Carlson.) 

The CuarrMAN. The committee will come to order. 

This morning the committee received the testimony of Under Sec- 
retary of State Robert Murphy in connection with the passport bills 
now pending before the committee. 

Most of the questions which committee members desired to address 
to the Department were directed at Mr. Murphy. 

Duri e Mr. Murphy’s testimony, he was advised by Mr. John W. 
aon r., Administrator of the Bureau of Security and Consular 

airs. 

I have a number of questions to direct to Mr. Hanes. 

For the moment, however, I will submit these questions in writing 
and ask that Mr. Hanes reply to them in writing for the record. 

Depending upon how these hearings proceed, it may be that the 
committee will wish to recall Mr. Murphy or Mr. Hanes. 

(The information referred to above is contamed at the end of the 
appendix.) 

The CuarrmMan. At the moment, I will proceed with the next 
witness, Mr. Fifield Workum. 

Is he here? 

Mr. Workum, will you come and take a seat over here, please. 

Before hearing Mr. Workum’s testimony, 1 wish to sum up the 
position of the Department of State, as I now understand it. 


ADMINISTRATION’S POSITION ON VARIOUS PASSPORT BILLS 


First, it is my understanding that, in general, the Department 
supports the bill introduced by Senator Wiley, S. 2315, subject to 
minor changes; that is, that bill, in effect, is the administration’s bill. 

Secondly, if the administration is not successful in persuading the 
Congress to adopt the Wiley bill, or some slight alteration of that bill, 
the administration would prefer no legislation at this time. 

Third, the administration opposes the bill which I introduced, 
S. 2287, and the position taken in support of that bill by the Senior 
Senator from New York, Mr. Javits. 

It is not clear that the administration would veto such a bill should 
it be passed by both Houses, but it is clear that there would be strong 
eoprenie to signing such a bill into law. 

‘inally, the administration is even more positively opposed to the 
bill introduced by Senator Humphrey, that is, S. 806. 
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Mr. Workum, will you proceed. 
We are very happy to have you before the committee, and welcome 
any enlightenment you can bring to this hearing. 


STATEMENT OF FIFIELD WORKUM, CHAIRMAN, COMMITTEE ON 
PASSPORT PROCEDURE, ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK 


Mr. Worxkum. Thank you very much, indeed. 

Might I just add for the record, Senator, that I have been the 
chairman of a special committee appointed in the Association of the 
Bar of the City of New York to study passport matters. 

The committee rendered its report and really finished its work last 
fall. I have not been able to convene a special meeting of our com- 
mittee to permit me to state for the committee, Senator. 

Therefore, I shall have to, rather, speak for myself, but I think my 
views would generally be supported by the committee. 

I would like to state that S. 2287 comes the very closest of any of the 
bills that we have seen to meeting standards which our committee 
finally concluded seemed best suited to serve the United States and 
its citizens. 

If I might make brief comment on three or four of the paragraphs 
in S. 2287, I would appreciate it. 

The CHAIRMAN. Yes, sir. 


USE OF CONFIDENTIAL INFORMATION IN ISSUANCE OF PASSPORTS 


Mr. Worxkum. The first one that I have here deals with section 302, 
which is the section which would grant substantially unlimited con- 
frontation rights of sources of documentary evidence and oral presenta- 
tion. 

On this subject of confrontation, our committee, which was a 
committee of eight, had its only substantial division. 

Four of the eight believed, and so stated in the report, in unlimited 
confrontation which this bill would grant. 

Four of the others of us were deeply concerned on the basis of 
information we had, which is not necessarily complete, Senator, that 
there could well be reasons for protecting information from regular 
sources, and information received from foreign government sources, 
and I cannot say that we have a specific answer to this problem, but I 
would like it pointed out that our committee split mght down the 
middle on this particular point of confrontation. 

I think that we all agreed that it would be very much better, if 
possible, if the Congress should act on this matter, that is to say, it is 
not anywhere nearly as good to have Congress pass the buck on this 
subject to the administrative agencies. 

A provision in a statute which gives service to the principle that the 
information should be disclosed to the maximum extent consistent 
with national security, or words to that effect, we feel is nowhere 
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nearly as good as having Congress, if possible, pass and lay down the 
rules on the subject. 

I fear that I have overlooked a brief comment on section 203 of the 
same bill having to do with the appearance in the application form—— 

The CuarrMan. Before you leave section 302, if your committee 
of specialists in this law cannot agree, what do you think Congress is 
going to do? They do not know much about passport legislation. 

What kind of guides are we going to lay down when you come to us 
divided 50-50 on what to do? 

Mr. Workvum. Senator, I think the difference is that a committee 
like ours is not in a position to talk with the FBI and receive the type 
of information that members of Congress might. 

I think the difference is that four of us were impressed with probable 
reasons. 

The other four of us were not impressed with probable reasons for 
holding back this information as to the sources, and who is telling 
what about whom. 

If it is terribly important for the FBI to be able to hold back and, 
perhaps, the State Department, too, this type of information, and the 
Senate and the Congress are persuaded of it, that is one thing. 

We just did not know enough about it to really cross that bridge, 
Senator. That does not help a whole lot, but that is the fact. 

The CuarrMaNn. I think it is fairly clear from the testimony already 
taken this year and last that the FBI is not uncertain at all on it. 
They do not wish confrontation. 

The Department of Justice and the Department of State, I think, 
are agreed on this subject. 

You think maybe the Congress would form some independent and 
possibly different judgment from what the FBI and the Department 
of Justice think about this matter? They might. 

Mr. Worxvum. Hopefully. 

YF aes CHAIRMAN. They might. It would be very unusual if they 
id. 

Mr. Worxvum. But if it is just passed over to the administrative 
agencies to give out what they think ought to be given out, these people 
are not paid to take chances on that type of information, and I am 
most sympathetic, and most of us would be, on their views on this. 

They will get their heads knocked off if they guess the wrong way, 
and our hope was that Congress could get a little more information 
than we have, and lay down, if possible, the rules on that area. 

The Cuarrman. All right; you may proceed. 


QUESTIONS ON PASSPORT APPLICATION FORM 


Mr. Worxvum. The passage that I went by, and did not mean to, 
is the appearance in the application form of information as to whether 
the applicant is or within the past few years has been a member of the 
Communist Party. 

Our committee would support the appearance of this question if 
we had any indication that it is really needed. 

The impression we were left with is that if an applicant is the kind 
of a bird who, if he gets abroad, is going to cause a lot of trouble, our 
impression was that the FBI weak know about him and that the 
appearance of the question on the application form is just a boobytrap 
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really laying the ground for perjury charges, and used as such, but not 
really providing information that the FBI or the State Department 
needs. 

On that ground, we had hoped that the question could be omitted 
because of its tendency to make people think it is a ground for denial 
when, by itself, it is not on this bill, too. 


BAN ON TRAVEL TO CERTAIN AREAS 


My next comment, if I may proceed, is on section 401(b), which is 
the provision confirming the right to effect area bans on travel. 

I heard Ambassador Murphy this morning say that this l-year 
provision or limitation was all right with the Department. 

I had planned to say that our conclusion was that this area, this 
field, is one of the inherent powers of the Department of State, and 
that a 1-year termination was rather brief. But if the Department is 
satisfied, we would not raise a question. 

It certainly is more narrow than the Federal courts have been in 
the William Worthy litigation. 


PROPOSED FINES IN CONNECTION WITH VIOLATIONS OF PASSPORT 
LEGISLATION 


My last one, Senator, has to do with title V on the penalties, where 
the penalty provided in this bill is 1 year’s imprisonment or a fine 
not exceeding $1,000 or both. 

Our committee felt that if there is anything wrongful in a violation 
of important matters like that, $1,000 is ridiculously low. 

This is almost like the fine you get for walking across the lawn, 
and if it is a serious matter to have a ban on travel, let us say, to 
Communist China observed, it is a much more serious offense than 
this penalty would indicate. 

The CuarrMan. What would you suggest? 

Mr. Worxum. Well, $10,000 would, I think, be the minimum, plus 
at least 1 year or both. 

Senator, I have finished the items I particularly came to mention. 
If I can answer any questions I would be most happy to try to do so, 
but I would just like to add this: that people like myself and our 
committee come here with some hesitation, knowing that we do not 
have the advantage of knowing as many of the facts as your own 
committee would know or many of the people in the State Department 
would know. 

Ambassador Murphy this morning said something, mentioned the 
use of the words “‘conjectural injury” taken from our report, and so 
far as our committee is concerned, that is the precise adjective to 
use, and it is just what we had in mind when you consider that these 
people are free to roam around in the United States, they are free to 
go anywhere in the Western Hemisphere by any of this legislation, as 
proposed, and how much more injury the interests of the United States 
can do being abroad, outside of the Western Hemisphere, is just what 
we meant by ‘conjectural’ and we have wound up, therefore, with a 
selection which we do not claim is the only right one, but it was a 
deliberate carefully thought out, I believe, selection of the type of 
controls that S. 2287 proposed. 
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The CrarrMan. Didn’t Mr. Murphy shake your confidence in that 
bill this morning? You heard his testimony? 

Mr. Workvum. I did, yes. 

The CuarrmMan. Did he convince you that the bill was a poor bill? 

Mr. Workvm. Senator, he did not, and I say this with great. 
respect for his greater knowledge, I am sure, than what our committee 
has, although we did a lot of work on it. 

He did not because of just what I was saying that this other damage 
is too conjectural to set up machinery of this kind in a statute. 

The CHarrMaANn. Well, your assumption that we on the committee 
know so much more about this than you do, I think, is not very well 
founded. 

This is not a subject that has occupied very much of our time. In 
fact, we had brief hearings before, and I confess, I am at somewhat of 
a loss to know the great harm Paul Robeson does to the country by 
going abroad. 

It seems to me it would be better for us to let him go and stay 
abroad. But I cannot see going back and forth would do much harm. 
But I do not know, maybe there is more to it then I can see. 

My guess is the real Communists have ways of forging passports 
and getting their papers without going through the State Department 
when they really need them and really want them. 

Mr. Worxkvum. They can go to Mexico City. 

The CHarrRMAN. That is my guess, that is what actually happens. 
The ones who come in and boggle at swearing they are not Commu- 
nists are not likely to be anything other than crackpots. I would 
not think they are likely to be astute, important messengers. They 
would not follow this procedure. 

Mr. Workum. Well, there has been no control virtually for the past 
12 months since the Kent-Briehl and Dayton decisions came down. 

The CHarrRMAN. Yes. 

Mr. Worxkum. And we have not heard of any dire results to the 
security of the United States in the interim. 

The CuatrMAN. They may be dire to our internal security, but 
they do not arise from this source, but other sources. 


DENIAL OF PASSPORTS TO PERSONS UNDER CIVIL COURT ORDER 


Why would the bar committee permit a denial to all people under 
civil court orders? 

Mr. Worxvum. Well, this would be for fugitives from justice, 
and 

The CuHatrMAN. You would cover the civil court orders, I believe, 
as well as criminal? 

Mr. Worxum. Well, you could get an order for civil arrest to 
avoid a person leaving the country. 

The CHARMAN. It is a pretty broad restriction; is it not? 

Mr. Worxvum. Not as long as the court itself, issuing the order for 
civil arrest, has jurisdiction to do so. 

The CuatrMan. I wondered how you would apply this to one of 
your big corporate clients who is under antitrust injunction. 

Mr. Wobavn: It could very well apply to him, unless he went to 





the court and persuaded the court that he could put up a bond to 
guarantee his reappearances. 
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The CuarrMAN. Why, during national emergency, should passports 
be denied to people charged with criminal violations? 

Mr. Workvum. Only to avoid the passport machinery being used to 

rmit him to evade the jurisdiction of the court. 

The CuarrMAN. If that is true then why are criminals able to travel 
in the Western Hemisphere? They can avoid it the same way. We 
do not restrain them. 

Mr. Workum. You do not. It is an inconsistency. 

The CHAIRMAN. It strikes me as that. If they can go anywhere 
in the Western Hemisphere and not elsewhere, it seems to me there is 
a fundamental inconsistency. 

Mr. Workum. You have got the north door wide open and the 
south door wide open, and you are trying to barricade the east and 
west doors, and there is a big lot of leakage. 

The CuarrMaNn. If there is no national emergency you would give 
criminals passports then, would you? 

Mr. Workvum. A person under indictment, subject to being tried, 
I think would not receive a passport out of hand. 


RIGHT OF REJECTED APPLICANT TO REAPPLY FOR PASSPORT 


The CHarrMAN. Should the rejected eeoes applicant have the 
right - apply again after he has once been denied, and how soon, 
if at all? 

Mr. Worxkvum. Senator, we did not consider that in our studies on 
this subject. I would think that he could apply again within a rea- 
sonable time, fairly short time. 

The CHarrMAN. Would you limit these general broad controls to a 
period of national emergency? 

Mr. Worxvm. In our report we would have, but I do not believe, 
Senator, that it is essential that they should be. 


JUDICIAL REVIEW OF PASSPORT DENIAL BASED ON CONFIDENTIAL 
INFORMATION 


The CHatrMan. Do you think there can be effective judicial review 
of a denial which is based on confidential information? 

Mr. Worxvum. A most difficult question to answer. 

I would have to answer it but I believe that under stringent national 
necessities we might have to try it, endeavor to make it work, with a 
summary of such information furnished. But I do not believe we 
have enough information to say that it will work. 

The CuatrMaANn. Do you think there is any pressing need for any 
passport legislation? 

r. Worxoum. I think that I would rather see Congress reaffirm 
the authority of the executive department to take the kind of action 
that is taken in the Worthy case and get this kind of litigation out of 
the courts. The Congress can aid on that scene greatly. 

We would like to see that done, and “pressing” is rather a strong 
word. I think on balance it would be better if there were legislation 
along the lines of S. 2287. 

The CuarrMAn. Do you think that section 2(a), as you recall it, 
of S. 2315, creates a constitutional problem because of vagueness? 
I asked this question this morning. I wonder what your view is. 
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Mr. Workvuo. Yes, because this calls for a determination of whether 
the applicant is the kind of person who engages in activities for the 
purpose of furthering the international Communist movement, and to 
determine that kind of a person, as this is written, that is to say a 
person who knowingly engages, how often does he have to engage to 
fulfill this standard, and if he is of that kind, and yet one could be 
reasonably satified that going abroad he was going to mountain 
climb, he then, by this clause (a) has the burden of establishing 
by clear and convincing evidence that his activities abroad would not 
further the purposes. 

It is a matter of burden of proof, and if the Nation can get along 
reasonably well without putting the burden of proof on the other foot, 
as this would, we would all be much better off, we believe. 

The CHarrRMAN. Senator Carlson, do you have any questions? 


PENALTIES TO BE IMPOSED FOR VIOLATION OF PASSPORT LAWS 
{PROPOSED IN 8. 2287 


Senator Caruson. I am interested in Mr. Workum’s discussion 
of the penalties that are found in S. 2287 in which he stated, I believe, 
that section 501 did not contain sufficient penalties or at least they 
could be much larger penalties. 

In referring back, section 501 reads: 

Any person who willfully violates the provisions of sections 206 or 402 of this 
Act shall be guilty of a misdemeanor and upon conviction shall be punished by 
imprisonment for a period not exceeding one year or by a fine not exceeding 
$1,000, or both. 


I want to refer back to section 206 which reads: 


Subject to such general exceptions as the President may authorize and prescribe, 
it shall be unlawful for any citizen to travel abroad without a valid passport. 

Now the reason I[ bring this up in regard to penalties—there was 
considerable discussion this morning about some of our young people 
who traveled and violated at least what the State Department thought 
were passport requirements. 

What about that situation? Should we subject them or should we 
have subjected them to penalties that might have gone to $10,000? 

Mr. Workvum. Presumably it is a matter of discretion as to whether 
this was kind of a lark or a real infraction, Senator. 

But to have statutory limits this way seems to us to make kind 
of a—make it look like a frivolous violation or a violation of a kind 
of silly rule, rather than something serious, and in the interests of 
the security of the United States. 

This is a serious proposition if we are to carry through on it. 

Senator Car.son. I share your views. The State Department and 
the security people must have some rules. But I just wondered how 
far we should go in some of these cases. 

Mr. Worxvum. I have not measured this penalty against other 
criminal statutes to give you a precise figure, but what is in here is a 
whole lot too little. 

Senator Cartson. That is all, Mr. Chairman. 

Senator SPARKMAN (presiding). Senator Lausche, are you prepared 
to ask any questions? 

Senator Lauscug. Did you have a paper that you read? 

Mr. Worxum. No, sir. 
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Senator SpaARKMAN. This is Mr. Workum representing the Bar 
Association of the City of New York. 

Senator Lauscnue. Well, I read your book, and I know its contents, 
I believe. Were you there this morning when I asked Senator Javits 
the questions? 

Mr. Workvuo. Yes, I was, Senator. 


RIGHT TO TRAVEL 


Senator Lauscur. What is your view about the right that is 
supposed to be involved in the decision which you discussed in your 
book and in this bill—this constitutional right? Senator Javits says 
it is not an absolute right over which the Congress has no control. 

May I hear your views on that? 

Senator SpaRKMAN. May I ask first what right? I was not here 
this morning. 

Senator Lauscue. That is the right to travel. Is it equal to the 
right of free speech, to the right of jury trial? Is it an absolute right 
or a right upon which reasonable conditions can be imposed by the 
Congress? 

Mr. Workvm. I think quite clearly the latter, reasonable condi- 
tions may be imposed in the public interest as, indeed, can also be 
done in connection with freedom of speech. 

One cannot perform a libel and get away with it on the theory it is 
freedom of speech, and so forth. 

Senator Lauscue. Let us take a look at that. 

New York State has a decision that the right of free speech is 
absolute and it cannot be enjoined by a court of equity. Any man 
can say anything he pleases except that he becomes answerable in 
action at law for damages. Now that is an absolute right which 
cannot be enjoined, but if it is violated you are answerable in an 
action for damages. The Supreme Court says that the right to 
travel is a constitutional right and cannot be taken away; am I 
correct in that? 

Mr. Worxvm. I wish I could remember the phrase. I think it was 
something like, it is kind of the nature, it is a right of the nature of 
constitutionally protected rights. That is the best I can recall it. 

Senator Lauscue. I never have heretofore heard of different types 
of constitutional rights. My understanding is that when you have 
a constitutional right it is yours, and nobody can take it from you. 
I have not read this decision and, therefore, do not know how they 
came to the conclusion that it is a constitutional right yet subject to 
circumscription by action of the Congress. But I will read the 
decision. 

You look up your New York decisions and you will find that New 
York is one of the States that has held that the right of free speech 
cannot be enjoined by a court of equity. It is absolute, subject only 
to the wrongdoer answering in an action for damages if he speaks 
libelously or slanderously. 

No further questions. 

Senator SPARKMAN. It seems to me it would be a right, and under 
the Supreme Court decision, as I recall it—and I am sorry I cannot 
recall the exact wording— it is a right protected by the Constitution, 
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but like all rights they are subject not to change but to explanation 
and the setting of limitations, and so forth. I think that is true. 

In other words, I do not believe that Congress could pass a law 
prohibiting citizens of this country from traveling, but I think they 
can put reasonable limitations on them. 

Senator Lauscue. This is for our own information. I am reading 
now from Kent v. Dulles where this statement appears: 

The right to travel is a part of the liberty of which the citizen cannot be deprived 
without the due process of law of the fifth amendment. 

The next pertinent phase of the Court’s opinion dealing with this 
subject contains this statement: 

Freedom to travel is indeed an important aspect of the citizen’s liberty. We 


need not decide the extent to which it can be curtailed. We are first concerned 
with the extent, if any, to which Congress has authorized its curtailment. 


They then say: 
We need not decide the extent to which it can be curtailed. 


To what extent we can curtail it if we tried is still left open. Is 
that correct? 

Mr. Worxvo. Yes, I would agree with that, and that brings in 
the previous quotation there as to what would meet the standards of 
due process of law. 

Senator Lauscue. The Oourt says it is a right of liberty which 
cannot be taken away except in conformity with due process of law. 

Mr. Worxkvm. Yes. 


RIGHT OF CONFRONTATION 


Senator SpARKMAN. There are some features in these bills which 
disturb me. For instance, the right of confrontation. Is it not in- 
consistent with due process of law and the American tradition to deny 
a citizen the opportunity to confront and cross-examine his accusers? 

Mr. Workum. Well, we had approximately that question before. 

Senator SPARKMAN. You have already had it; you have already 
discussed it? 

Mr. Workvm. Yes, sir. 

Senator SpARKMAN. I do not ask you to go into it again. I can 
read the record. I will be very glad to do that. 

But there are some of these bills which—in fact, all of them up toa 





certain extent—deny that right to the person who might be denied a 
passport. 

Mr. Worxum. Well, S. 2287, as I read it, would never permit that 
matter to come up because there is no authority to have anything 
less than full confrontation. 
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Senator SPARKMAN. The Wiley bill has that restriction in it, does 
it not? 

Mr. Workvuo. Yes, sir; calling for a résumé, a fair résumé, of the 
undisclosed sources or undisclosed documents. 

The question I answered before, Senator, was, could a man get a 
fair trial with a résumé and without full confrontation, and I said I 
do not think we have enough experience on it to really answer that 
question. 

But I think it is fairly possible that with a résumé a man would 
have a fair opportunity to protect himself. 

Senator SPARKMAN. At least he would know what was in it. 

Mr. Worxkum. You would hope so. 

Senator SPARKMAN. Yes, sir. Thank you, Mr. Workum. 

Senator Lauscue. I would like to ask a question. 

Senator SPARKMAN. Senator Lausche. 

Senator Lauscue. I think the Association of the Bar of the City of 
New York recommended that membership in a Communist organiza- 
tion in and of itself would not be adequate grounds to deny a passport. 

Mr. Worxkum. That is right. 

Senator Lauscure. However, if there was other affirmative evidence 
presented at a proceeding that is in conformity with the Constitution, 
and if that evidence showed that there was a purpose to do acts 
inimical to the Nation, the denial could be made. 

Mr. Worxvum. Yes. 

Senator Lauscun. That, in substance, is correct? 

Mr. Workum. Yes. 


REASONS FOR REFUSING TO ISSUE PASSPORTS 


Senator Lauscue. Is it your understanding that the Association of 
the Bar of the City of New York had in mind as being worthy of dis- 
qualifying a person from getting a passport, a mere going, let us say, 
to Russia and making a speech denunciating the United States and 
arguing that our form of government should be ended? Would that 
exercise of freedom of speech be the type of conduct that would justify 
a denial of a passport? 

Mr. Worxum. As a matter of deliberate choice, Senator, our 
committee came out with the result that a passport would not be 
denied to a man you have just described. 

This is a choice made with our eyes open as to the dangers, we 
think. 

Senator Lauscue. Justice Douglas, about 2 weeks ago, made a 
statement of the right to think, tospeak. He said it is inviolate under 
our system of government and it is only when the thinking and the 
speaking have Shon translated into acts against the Government that 
the prohibition can arise. 

Mr. Worxkum. Well, I think that is what he said in that decision. 

But I think our selection or result was not on that legal basis; it 
was on the practical basis that the interests of the United States are 
well served by as much freedom as we can give our people to travel 
unless they are going to seriously affect the security of the United 
States. 

Senator Lauscue. Then you did contemplate that the Communist 
who goes to Russia would have the right to speak in a denunciatory 
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manner against our country and could even urge that our system of 
Government, for the good of the world, ought to be eliminated? 

Mr. Workum. Yes. We would not prohibit that man traveling 
now. 

Senator Lauscus. So, if the Secretary of State asks the man, 
‘“‘What do you intend to do in Russia?” and he says, ‘‘I intend to go 
there to participate in a conference; [ will denounce the system of 
government which we have in my country and I will urge that for the 
good of the world that system of government ought to be abolished,” 
that would not constitute grounds for the denial of the passport? 

Mr. Workum. On the ground, Senator—I answer yes to the ques- 
tion—on the ground that we did not see that his presence there would 
sufficiently pollute the international situation or pollute conditions 
inside Russia opposing the United States, so that we would want to 
select that fellow and say that he has go to stay home. 

Now, Senator Fulbright was arguing with us couldn’t we find a way 
to give this bird a one-way ticket only, and we have not found one. 

Senator Lauscue. What type of acts would justify the Secretary of 
State denying the passport? 

Mr. Worxkeum. Well, after much search and travail, we came to the 
general areas of an individual who had important Government secrets 
and you are afraid he is going to go abroad and spill them. 

The next category would be a person who was going abroad to 
foment international conflicts that might involve the United States, 
that is to say, someone who was going to Suez when there is a lot of 
trouble with the local countries there. 

The third category would be a man who is going abroad to really 
particpate in the action part of an international Communist conspiracy, 
and we drop the boom on him. 

These are general categories, and they are hard to make a clearcut 
rule as to which fellow is in and which fellow is out. But that is our 
best guess as to the rule. 

Senator Lauscue. What would you think of this proposal that has 
been suggested, that membership in a Communist organization in 
and of itself would not constitute grounds for the denial of a passport, 
except in those instances where the State Department had information 
which, in a resume, without disclosing its source, was revealed to the 
applicant. Would the combination of being a member of a Communist 
organization and the confidential secret information held by the State 
Department be adequate? 

Does that measure up at all to what you have been thinking about, 
or may | have your opinion on it? 

Mr. Workvo. I’m not sure that I have the question clearly. 

Senator Lauscne. The applicant is a member of a Communist 
organization. The State Department has secret information which 
it refuses to divulge, except by way of a resume. Would those two 
factors, in your opinion, warrant the denial of a passport without 
what we call the due process or confrontation of witnesses? 

Mr. Workvum. Well, as I said before, this due process, rather, the 
confrontation point, was the one subject on which our committee 
did not see eye to eye amongst its own members, and four out of the 
eight members felt that there should be confrontation, period. 

The other four were fearful lest there would be serious injury to the 
national interests if disclosure were forced as the only alternative to 
granting a passport. 
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I said to Senator Fulbright that we were not sure we had as much 
information as, perhaps, the State Department would have, or 
Senators might have, as to the real necessity of protecting these 
information sources. 

Some of them are really fly-by-nights, and some of them, the regular 
undercover agents, must be protected, in my own personal view, 
and this information that comes from foreign government sources 
must be protected. 

I feel personally among those who felt this information needed 
protection. 

Senator Lauscuz. Were you a member of the committee? 

Mr. Workvum. I was the chairman. 

Senator Lauscur. How did you divide; 5 to 4? 

Mr. Worxkvum. Four to four. 

Senator Lauscue. I have no further questions. 

Senator SpARKMAN. Anything else? 

Thank you, Mr. Workum. 

Mr. Worxum. Thank you very much, Mr. Chairman. 

Senator SpARKMAN. Next will be Mr. Clarence Pickett, if you will 
come forward, 


STATEMENT OF CLARENCE PICKETT, AMERICAN FRIENDS 
SERVICE COMMITTEE 


Mr. Picxerr. Mr. Chairman, I appear as representing the American 
Friends Service Committee. 

Senator SPARKMAN. We are very glad to have you, sir. 

Mr. Pickett. I have only relatively brief comments to make on the 
features of passport legislation which particularly concern us. 

We request in the neighborhood of 140 passports a year, and I 
think the committee would be interested to know at what points we 
have had difficulty. 

I have a text here that was prepared a year ago for hearings, and 
the hearings were called off after we appeared in this room, and the 
general decisions seemed to be “Let us try it without legislation for a 
year and see what happens.”’ 

I am not aware of anything particularly disastrous happening, and 
I have been interested to hear the questions raised here as to whether 
we would prefer no legislation. 

I want to say that I recognize the desire of the State Department to 
have legislation to back its acts. 

At the same time I recognize the danger which I think was not 
sufficiently presented by Ambassador Murphy this morning, of 
encroaching regulations and limitations upon the actions of the citizen. 


INFORMATION REQUIRED BY DEPARTMENT OF STATE ON PASSPORT 
APPLICATIONS 


Our real problem arises from the State Department’s question, 
“Are you a Communist.’’ You, who are familiar with the list of 
questions that the Department asked up until the Supreme Court 
decision a little over a year ago, remember that that question which, 
on the surface may seem to be a simple and innocuous one, nevertheless 
for some of us was a very real barrier. 








88 PASSPORT LEGISLATION 


We had a case pending for 6 months because the applicant, a min- 
ister, a very law abiding citizen, felt that it was not the business of 
the State Department to ask him his politics, and he could not in good 
conscience answer that question. After 6 months, and just by good 
grace, the State Department issued the passport, to his surprise and 
to ours. 

Now we appreciate the courtesies which have been extended to 
people who may have on particular points a rather sensitive con- 
science, but we do not think the question is an appropriate question 
to be asked of the applicant and, therefore, I want to make that point 
clear and to leave for the record an official statement made by the 
American Friends Service Committee. The number of copies, 50 
copies are here, to set forth in some detail our feeling about the ultra 
sensitivity on that point, showing a fear and an insecurity in our 
country which we do not think are justified by the facts. 


PROVISIONS OF 8. 2287 


I have no official authorization to choose between the bills which 
are proposed, but have studied all of them, with the exception of 
Mr. Eastland’s bill, and I think I would say that on the whole, Senator 
Fulbright’s bill would be the one which would hopefully give the State 
Department what it ought to have. 

feel that it asks for more authority than it ought to have, and 
would relieve the applicant of some of the embarrassment that the 
Wiley bill would impose. 

We would agree, I think, that criminals should be restrained from 
going abroad. 

We believe in the right to travel at the minimum, with minimal 
restrictions on that right that should be imposed. But we hardly feel 
that we have a right to turn loose those who have shown themselves 
disrespectful to our own law on other countries to perpetrate their 
way of life. 

I think a good case can be made for what popularly is known as the 
deadbeat. who goes abroad and spends his money and then has to be 
deported back home at the expense of the State Department, does not 
pay what it costs to the State Department, and applies again for a 
passport. It seems to me that is an unreasonable expectation. 

I am troubled a bit by the indefiniteness of section 202 in Senator 
Fulbright’s bill 2287, is it, the indefiniteness of it, and the provision 
for the State Department drafting a list of questions which may be 
asked of the applicant, which is where our specific trouble came before 
the action of the Supreme Court. 

I doubt very much whether they would be able to have enough 
flexibility in their questions to permit sensitive persons who are very 
conscientious and are very loyal to get passports, serve abroad to the 
credit of their country, and those who send them if we continue the 
list of questions such as they have developed in the past. 


CONFRONTATION 


As to confrontation, my committee would feel very strongly that 
there is more danger, a great deal more danger, in the encroachment 
upon the freedom of the American citizen in the very few cases that 
might be benefited by allowing secret evidence to be used in forming 
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a judgment as to the ene & passport, very much greater danger 
in that than there is in forbidding or confronting the witness or the 
applicant with those who have information supposedly against him. 


RIGHT TO TRAVEL 


I want to make just a few comments about the prohibition of 
travel in countries which are—whose governments are—not recognized 
by the United States. 

It does seem to me that the point which has been brought out here 
several times, that without discrimination the American citizen is 
allowed to travel in the Latin American countries without a passport 
over the years, has tended to build better relations than to have ever 
so strict passport regulations with other parts of the world. 

When it comes to traveling in countries which we do not recognize, 
it seems to me more important, if anything, for citizens to know 
what is going on, particularly in a country like Communist China at 
the present time, more important that they should know what is 
going on and come back and report to us, than it is the countries 
which are of easy access. 

I would, therefore, hope that the President would be given some- 
what the same authority that is suggested in the Humphrey bill of 
giving full information on the applicant who wants to go to X excluded 
country, about the dangers and the problems he will meet that he 
cannot be protected by diplomatic representation there, and then 
let him go. 

I believe the Humphrey bill provides the President is not authorized 
or the State Department, under his bill, to prohibit entrance to such 
countries. 

These are some of the problems that concern us as an agency that 
has a good many people traveling abroad, that sees that public of the 
countries abroad, and the American image that is created there, and 
it seems to me that we are making out of the Communist question— 
and I do not say there is nothing to it, no problem to it, I would not 
say that, but it seems to me we are giving it consideration entirely 
beyond its desert. 

he desire of the American citizen to travel abroad is in proportion 
to the damage done very often, much more damage done, by the 
thoughtless and the gross and the boorish American who establishes 
an image in the minds of people in other parts of the world which is 
not what we ought to establish. 

While I realize you cannot give a morals test or a test that would 
eliminate these other problems, it does seem to me that we have 
elevated the danger of the Communists to a position far out of pro- 
portion to what it should bear in the question of issuing passports. 

Senator SpARKMAN. I have no questions, Mr. Chairman. 

The CuHarrMAN (now presiding). Thank you, Mr. Pickett. 

Senator Green, any questions? 

Senator GreEN. I am sorry I did not hear the first part of the testi- 
mony. I heard the latter part, but I have no questions. 

The Cuarrman. Thank you very much. 

Senator Lauscue. I would like to ask a question. 

Mr. Picxerr. Yes, sir. 
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DENIAL OF PASSPORTS TO CRIMINALS AND COMMUNISTS 


Senator Lauscue. You expressed the view that a person convicted 
of a crime ought on that basis to be denied the right to travel; is that 
right? 

Mr. Picxerr. Yes. 

Senator Lauscuer. And, secondly, that persons who might become 
deadbeats and might have to be brought back to the United States at 
the expense of the taxpayers should be denied passports. 

Mr. Picxertr. That is not quite correct, the second one. 

Senator Lauscne. I see. 

Mr. Picxertr. The one who has been over and has come back and 
applies for a new passport, not having paid for his earlier trip, it seems 
to me that is the point at which you find he is a deadbeat. 

Senator Lauscur. Now, then, under section 202, of Senator Ful- 
bright’s bill, the Department may ask questions. 

Mr. Picxerr. Yes. 

Senator Lauscue. And then in the middle of the first paragraph 
it says: 

Such questions shall be relevant to the substantive grounds for deniai of pass- 
ports specified in section 203. 


Would you think it proper for the State Department to ask the 
question, ‘“‘Have you ever been convicted of a felony?” 

Mr. Picxerr. I would think so. 

Senator Lauscue. Yes. 

Would you think it proper to ask the question, ‘‘Have you ever 
been in a foreign land and been brought back at the expense of the 
anes States because you didn’t have the funds to bring yourself 

ack?”’ 

Mr. Picxerr. I would suppose they would have a record of that, 
would they not? 

Senator Lauscue. Well, they might. 

Mr. Picxert. They would have that. 

Senator Lauscuzn. Would you object to asking that question in 
written form in the application? 

Mr. Picxert. No, I do not think I would object to that question. 

Senator Lauscue. The purpose of placing restraints upon travel is 
to protect the security of our country and to promote foreign relations 
which will insure the continued life of our country: isn’t that correct? 

Mr. Picxerr. Yes. 

Senator Lauscuer. Now, then, if a person is a member of a Com- 
munist organization that openly and avowedly declares for the over- 
throw of our Government, are you of the belief that it is improper 
to ask him if he belongs to a Communist organization? 

Mr. Pickett. Belonging to a Communist organization is not an 
offense in this country; is it? It seems to me that to ask a political 
judgment of that sort is not an appropriate question. 

Senator Lauscue. All right. 

Now, then, having in mind the security of the country, do you 
think the security of the country would be endangered more by allow- 
ing a man who, let us say, in his 20’s stole an automobile, and at 50 
wants to go to Europe—to Russia-—than it would be to allow an 
avowed Communist to go to Russia? Which of the two would pose 
the greatest danger to our security? 
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Mr. Picxetrr. Well, I would not keep the man at home who had 
stolen an automobile because of security. But it seems to me a man 
who practices that kind of thing is not the exportable person that we 
ought to send abroad and run the risk of his doing the same thing there. 

Senator Lauscue. Then, in your judgment, the person who com- 
mitted a felony, based upon that fact alone, would always be a menace 
if he went to a foreign country, but the Communist would not? 

Mr. Picxerr. I said a criminal. Now, that is somewhat a weasel 
word, considering one offense, one felony as permanently condemning 
a man to be a criminal. I would not say that would be proper. 

Senator Lauscue. I agree with that. 

Mr. Picxerr. What | would say is based on some people who make 
it a practice. 

The CHarrMAN. An habitual criminal. 

Mr. Pickett. Yes. I did not say habitual criminal, but I] mean a 
criminal, one with a record. It seems to me exporting that kind of 
person and making a menace available to France or Switzerland or 
whatever country you say is not a thing we ought to be about. It is 
not a great issue. I imagine the number of cases is relatively small. 

Senator Lauscue. How do you theorize that the person who is an 
avowed Communist, in asking for a passport to go to Russia, ought 
not to be asked in the questionnaire, ‘““Are you or are you not a 
Communist?” 

Mr. Picxerr. It seems to me that is a political question to ask 
anyone. Iam not a Communist and I never have been and I do not 
expect to be. But I would hesitate very much to answer that question 
because I object to the question. It is a political question. 

Senator Lauscue. You put it on the same basis as if they asked if 
you were a Democrat or a Republican—lI suppose that is the same 
question? 

Mr. Picxerr. Yes, I would think so. 

Senator Lauscue. That is all I have, Mr. Chairman. 

The CHaiRMAN. Well, thank you very much, Mr. Pickett. 

Mr. Pickerr. All right. 


(The statement of the American Friends Service Committee follows:) 


STATEMENT BY THE AMERICAN FRIENDS SERVICE COMMITTEE 
THE RIGHT TO TRAVEL 


It is our belief that freedom to travel outside one’s own land is a fundamental 
right and not a privilege to be offered or withheld on the basis of administrative 
discretion. This position was assumed until very recently in our history. It has 
again been reaffirmed in the United Nations Declaration of Human Rights— 
“the right of everyone to leave any country, including his own, and to return to 
his country.’’ It finds its ultimate justification in a religious perception of the 
nature of man, which insists on the potential worth of every human personality, 
and which undergirds our U.S. Constitution. 

Because we regard this right as an important one, we are disturbed by the 
increasing tendency of the Department of State to place restrictions on it. Not 
only are certain areas arbitrarily determined to be off limits for U.S. travelers, 
but a political test has now been added to the passport application form. We 
have appreciated the flexibility which the Department has recently shown by 
setting aside these barriers to free travel in a few specific cases. We believe, 
however, that both the restrictions and the exceptions reflect the position of the 
Pepertment that travel is a privilege and not a right. 

fe believe on religious grounds that it is wise to avoid a climate of fear which 
inhibits the free search for truth and is therefore a violation of human dignity 
When citizens know that their opportunity to travel is subject to governmental 
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restriction they become timid about expressing unorthodox ideas or associating 
with anyone who might not be safe. e are fearful for the vitality of both our 
religious faith and our free society if this kind of subtle self-censorship is allowed 
to — in our country. 

eyond these considerations of principle we see very practical reasons for 
unrestricted travel in the role that free human intercourse plays in the break- 
down of national barriers and the building of human understanding. There are 
those travelers whose business it is to interpret, to inform, and to educate, and 
there are those, among them Friends, who have felt a religious call to engage in 
reconciling efforts across the world as the spirit moved them. However, the 
principle is equally valid for all and ought not to be the prerogative of selected 
safe persons or groups whose safety is determined by the subjective judgment of 
some civil servant. Nor should travel be contingent upon problems of diplo- 
matic recognition or international friction, even though this means that individ- 
uals must be ready to assume responsibility for their own safety and welfare 
when they venture into areas where the Government cannot assume these respon- 
sibilities in the normal manner. 

The democratic faith in freedom of expression and belief permits the tolera- 
tion of the most unpopular views. This freedom may be legitimately limited 
only by concrete evidence of present intent to commit sabotage or other unlawful 
acts. There are methods other than a political test to control this problem. 
We firmly believe that the basic values of a democratic nation are more surely 
safeguarded when the right of its citizens to unrestricted travel is maintained 
than when that right is curbed by arbitrary and obscure controls. 

Approved by board of directors, March 5, 1958. 


Senator Futsrieut. The next witness is Theodore Miller, of the 
American Veterans Committee. 


STATEMENT OF THEODORE A. MILLER, AMERICAN VETERANS 
COMMITTEE 


Mr. Mituer. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Miller, we are very glad to have you. 

Mr. Miuuer. Thank you, Senator. 

The CHarRMAN. You may proceed. 

Mr. Miuuier. Mr. Chairman and members of the committee, my 
name is Theodore Miller, and I am here today by designation of the 
executive director of AVC, the American Veterans Committee, to 
present the views of the American Veterans Committee on this 
matter of proposed passport legislation. I am not an official of the 
organization but I have held various local offices over the years and I 
am a member of long standing. 

AVC has considered the question presented by this proposed legisla- 
tion at its annual conventions. For example, at its 1958 convention 
it included in its platform the following: 


RIGHT TO TRAVEL 


The right to iravel—The right of an American citizen to travel abroad should 
not be ar itr rily abridged by the Federal Government. A citizen should be free 
to leave this country without an “exit permit’? which the passport has in recent 
years in large part become. 

Our membership is made up of veterans of both world wars and the 
Korean war who are concerned for the rights of citizens generally as 
well as those which affect only war veterans. We believe that the 
American citizen should be allowed to travel wherever he pleases as & 
matter of right. Our view is that arbitrary denial of this right is 
contrary to the American ideal. 

Passports are a necessary condition of travel in the world enw 
This is regrettable; the glove has shrunk and the nations of the world 
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are suspicious. The cold war has brought about fundamental changes 
in behavior from the free and easy ways of yesterday. 

But, the American practice of fair play should not be abandoned for 
this reason. Simply because a passport is a requirement for travel 
abroad does not mean that we should take advantage of this situation 
in order to apply sanctions against our citizens by withholding pass- 
ports indiscriminately or on grounds which would not justify sanctions 
within this country. Nobody likes Communists; fellow travelers, 
too, are repugnant to Americans. But, within this country, their 
right to travel is not abridged simply because they are Communists 
or fellow travelers. 


DENIAL OF PASSPORT TO COMMUNISTS 


Thus, to deny to Communists or those subject to Communist Party 
discipline the right to travel abroad is to presuppose a finding by the 
Congress that it is unlawful for these persons to travel. Such a 
finding should be based upon a determination that harm befalls the 
United States from their travel. Such a finding should be supported 
by the most compelling evidence since the sanction runs to such a 
fundamental constitutional right. And it should be so supported 
because the sanction is based upon a prediction of future conduct. 

We do not believe such compelling evidence can be presented to 
you. Since the decision of the Supreme Court in Kent v. Dulles 
passports have been issued freely to all including a long list of alleged 
Communists and fellow travelers. Surely the Congress and the people 
would have heard long since if all or a substantial number of these 
persons had offended in the manner of the findings set forth in section 
lof S. 2315, Mr. Wiley’s bill, or had violated the provisions of section 
203(b) of S. 2287, Mr. Fulbright’s bill. 

Both of these bills merely require, in essence, that the applicant be 
found to be a Communist or fellow traveler. 

This introduces another vice. 


WHO IS A COMMUNIST? 


The business of attempting to define who is a Communist or who 
is subject to Communist discipline would be difficult at best even 
assuming all of the procedural safeguards: confrontation, cross-exam- 
ination and the rest. Depending upon the climate of the times, 
radicals of all descriptions could be found to fall within the definition. 
To apply this test to those who wish to travel abroad is to apply it to 
increasingly very large numbers of Americans who have no desire to 
work for the Government or to work in a defense plant, indeed, to 
virtually tens of millions of Americans who merely wish to exercise 
their constitutional right to travel. Every American today counts 
among his life’s ambitions a trip abroad. The abundance of his 
country’s wealth today and today’s transportation technology lends 
reality to this ambition. Thus, the likelihood is that at one time or 
another nearly all Americans in the future will have filed an applica- 
tion for a passport. We do not believe any evidence can be presented 
which would justify this Government’s investigation into the varied 
beliefs of the entire population, 
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The very nature of a program which calls upon Government officials 
acting in the name of national security to determine whether a citizen 
is or is not a Communist or fellow traveler virtually guarantees the 
probability of a substantial quantum of mistakes and misunderstand- 
ings in the administration of such program. 


PROVISIONS OF S. 806 


We urge enactment of S. 806. We believe it to be the only bill the 
Congress can enact with the evidence before it or to be put before it, 
and with the Constitution as it is written. Section 2 thereof states 
the case well: 

Sec. 2. The Congress finds that freedom of movement is basic in the scheme of 
American institutions and includes both travel within the country as well as travel 
abroad; that the right of travel abroad is a part of the liberty of which citizens 
and nationals of the United States or persons entitled to the protection of the 
United States cannot be deprived without due process of law under the fifth 
amendment to the Constitution; that such right should not be restricted but is 
subject to the war power granted to the President and the Congress of the United 
States under the Constitution and also is subject to the exercise of the inherent 
power of the state to prosecute persons for the commission of crimes. It is also 
the sense of the Congress that at the present time the crucial function of a pass- 
port is control over entry or exit; and that no test of beliefs or associations shall 
be applied to issuance of passports. 


I would like to thank the Senate Foreign Relations Committee for 
the opportunity to present the views of the American Veterans 
Committee. 

The CuarrMan. Thank you very much, Mr. Miller. 

Are there any questions? 

Senator Lauscue. Yes. 


FORMATION AND MEMBERSHIP OF AMERICAN VETERANS COMMITTEE 


Who is the president of the American Veterans Committee or the 
commander? 

Mr. Mituier. At the moment the name slips my mind. The 
executive director is Irving Lechleiter; Mr. Levine is the president, 
the new president, of the organization. 

Senator Lauscue. Mr. Levine? Where is he from? 

Mr. Miuuter. New York City. 

Senator LauscHe. When was the American Veterans Committee 
organized? 

Mr. Mituer. Well, I believe the year to have been 1946, although 
I think there was some formation of a provisional organization in 
1944, 

Senator Lauscur. And are you a member of it? 

Mr. Miter. Oh, yes; I joined in 1946. 

Senator Lauscur. How many members does this committee have? 

Mr. Miuuer. Well, I am not really able to say definitely, but I 
understand the number to be in the area of 35,000. 

Senator Lauscue. When did you have your last convention? 

Mr. Miter. In May of this year. 

Senator Lauscuy. Where was it held? 

Mr. Mituer. In a resort in New York State. I did not attend, 

Senator Lauscuze. How many were present at the convention? 

Mr. Miter. I really do not know. 
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Senator Lauscuer. I see. Now, was the subject of the passport 
discussed at the convention? 

Mr. Mituer. Senator, my understanding is that it was discussed 
and, that language almost identical to this language from the 1958 
platform was adopted in this 1959 convention. The attitude of the 
membership has not changed from this statement contained in our 
presentation today. 

Senator Lauscue. I see. You did act upon this in 1958? 

Mr. Mituer. Yes, sir. 

Senator Lauscuer. At the convention? 

Mr. MILLER. Yes, sir. 

Senator Lauscue. You cannot tell me how many delegates were in 
attendance? 

Mr. Miuurr. No; I could not. 

Senator Lauscur. Could you tell me how much time was devoted 
to the discussion of this subject? 

Mr. Miter. I really cannot. All I can do is speculate for you, sir. 

But I can say this: That this kind of a statement would be one 
that I am sure the membership of the organization nationwide would 
adopt with very little—without a very great deal of discussion be- 
cause the principles and the ideals of the organization are devoted to 
a liberal philosophy respecting particularly the Bill of Rights provi- 
sions thereunder and the freedom to travel, for example, is something 
that most of the membership would find to be completely in line with 
the general philosophy of the organization. 

Senator Lauscue. Mr. Chairman, I think we ought to obtain some 
sort of reliable information—you cannot give it, and if you had it I 
am sure you would—of the officers, the number of members, and such 
other information that will identify the unit. 

(The information requested has been received and is being held in 
the committee files.) 

The CHarrMan. Yes. We will ask the staff to do that. You can 
supply it? 

Mr. Miuuer. Yes, sir; and we would be very happy to do so. 

The CuHarrMAN. Any other questions? Thank you very much, 
Mr. Miller. 

Mr. Miter. Thank you. 

The Cuarrman. Mr. Norman Philion. 

Are any of these out-of-town witnesses in any particular hurry? 
There are three here from New York who have to catch a train. 

All right, you may proceed, Mr. Philion. We are very pleased to 
have you. You represent the Air Transport Association of America? 

Mr. Puttion. Mr. Chairman, I have a very brief statement which 
I would like to read to you. 

The Cuarrman. All right. 


STATEMENT OF NORMAN J. PHILION, DIRECTOR, TRAVEL FACIL- 
ITATION, AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Puiti0on. Before I do, I would like to make just one comment. 

I feel a little self-conscious after listening to the hearing so far 
today and last year in that we are not here to talk about some of 
the things that have been discussed so far. 

Our testimony is related to a great extent to the vast majority of 
the travelers who are not involved in this question of security and 
Communist control. 
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The CuarrMan. Your people are just ordinary travelers; they are 
not particularly interested in this legislation. They are getting 
passports now; are they not? 

Mr. Putii0on. We have, as you will see, a very close interest in 
passport matters. 

The CuarrMan. I know you have an interest, but I wondered if 
there was a difficulty. 

Go ahead and make your statement. 

Mr. Puition. The Air Transport Association of America is a trade 
association having as its members practically all of the scheduled 
U.S.-flag airlines. Our interest in passport matters, as well as other 
international travel and trade considerations, stems from the fact 
that more than 65 percent of the world’s air commerce is conducted 
by the U.S.-flag air.ines. Well over two-thirds of the passports 
issued in 1958 were applied for by persons who intended to travel by 
air. 

Our Government has declared it to be its policy to encourage 
tourism and international travel not only for important economic, 
cultural, and social benefits but also because travel is a vital factor 
in the development of that greater international understanding 
which leads to peace. Our association has from time to time been 
asked to express views on measures which the United States and other 
governments might employ to stimulate international travel. We, 
therefore, welcome this opportunity to discuss S. 2287, the proposed 
U.S. Travel Act. 


CONCERN OF AIRLINE INDUSTRY IN PASSPORT LEGISLATION 


The airline industry of the United States is concerned in three 
respects to passport legislation. These are— 

1. Passport travel control, the application of which can either 
restrict or facilitate international travel; 

2. Passport fees and validity, those all-important cost questions; 
and 

3. Passport issuing procedures, the general operation of the Pass- 
port Office which affects the traveling public. 


PROVISIONS OF S,. 2287 


We wish to offer comments in regard to the provisions of S. 2287 
which deal with these three questions. 

The airline industry, first of all, wholeheartedly endorses the pro- 
visions of sections 101 and 206 which would establish congressional 
policy in respect to the freedom of travel. Enactment of these pro- 
visions would go far to insure full implementation of our Govern- 
ment’s declared policy to promote tourism. These legislative pro- 
visions are required in order to give force and effect to previously 
announced intentions and to give direction to those responsible for 
administering our passport program. We accordingly urge favorable 
consideration of sections 101 and 206 so that passport travel controls 
beyond those necessary in the national interest will not be imposed. 

Section 201 of S. 2287 deals with, among other things, passport 
fees and passport validity. We note with great interest that section 
201(b) would give air crewmen the passport rights long enjoyed by 
seamen. We endorse this proposal and urge its enactment. 
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PASSPORT FEES 


We note too that section 201(b) would standardize the application 
fee by increasing it from $1 to $2 at passport offices. This would 
have the effect of increasing passport costs 10 percent for a large 
portion of the traveling public. 

While we recognize the merits of a uniform application fee, we feel 
obliged to point out that any cost borne by the traveler in the form 
of documentation, entry, exit, head tax, or similar charge has a defi- 
nite economic impact on international travel. Travelers with limited 
travel budgets are already beginning to avoid tourist areas where 
special travel charges are exacted. 

With further regard to passport fees, no discussion of this subject 
would be complete without reference to the question of free passports 
issued to Government officials, employees and families. We have no 
quarrel with the objective of this practice. On the other hand, we 
are told the fee charged the public is based on the cost of issuing all 
passports including over 100,000 no-fee passports issued annually to 
Government officials. If this is true, then the public is paying more 
than its fair share. Either the Government should reimburse the 
Passport Office for passports issued to its employees or the passport 
fee should be proportionately reduced to the public. This question 
should be cabstully reviewed during the consideration of section 
201(b). 

Section 201(f) of S. 2287 would extend the initial period of passport 
validity from 2 to 3 years. This would have the effect of reducing 
Passport Office workload and expenses. The airlines accordingly urge 
favorable consideration. 

S. 2287, in our opinion, is one of the most important and realistic 
legislative proposals introduced in many years. 

We feel, however, that any consideration of passport legislation at 
this time should be as comprehensive as possible, taking into account 
all related passport matters. 


PASSPORT ISSUANCE 


For example, we suggest the committee may wish to consider the 
question of passport issuing procedures of the Passport Office. This 
is a question of great importance to the public, to the travel industry, 
and to tourism. 

While S. 2287 would establish a firm policy on travel, it apparently 
overlooks the question of procedures. In this regard, we are convinced 
that a change in the status of the Passport Office is needed to insure 
continuing improvement of practices and procedures. Under its pres- 
ent Director, administration of the Passport Office has greatly im- 
proved in recent years. During this period the Passport Office has 
grown in importance as a public service to U.S. citizens, as a revenue- 
producing operation, and as a public relations asset to the Government. 

Because of the tremendous growth of foreign travel and the related 
increasing demands of the traveling public, the Passport Office should 
be in a position to operate effectively and with flexibility. While this 
might be considered a reasonable objective in any case, it is not always 
possible in Government when the needs and programs of an individual 
office must often be deferred to departmental policies and priorities. 
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The operation of the Passport Office must meet the needs of the public 
and this can be assured only through legislation. 

This question has been dealt with very effectively in title I of 
5.2095 now before the Senate Committee on Government Operations, 
The airlines of the United States accordingly urge you to review these 
provisions in order that this important matter can be incorporated 
into any comprehensive passport legislation considered by Congress, 

We will be pleased to furnish the committee with additional infor- 
mation or data in respect to these comments and recommendations, 
and we would be happy to answer any questions the committee may 
have at this time. 

The CHarrman. What do you mean by improvement of practices 
and procedures of the Passport Office? On page 3 at the bottom of 
tba do you mean by that? 

r. Putiion. Several things, Mr. Chairman. 

First of all, from the comments we have listened to here today, as 
well as the last time the committee met on this subject tast year, it 
would appear there are important passport questions and problems, 

In our own respect, that is in dealing with the Passport Office on a 
day-to-day basis, because of the increasing flow of American travelers 
abroad, which we hope will increase even more, the Passport Office, 
in our opinion, should be in a position to initiate programs on its own 
behalf instead of the usual pattern of working slowly up through the 
channels of the Department for approval 

The CuHarrMan. | am trying to get what you mean. Do you mean 
take it out of the Department of State and have a separate agency? 

Mr. Paition. No, Mr Chairman. I think it is in the logical place 
in the Government. I think it is several echelons lower down in the 
Department than where it should be. 

The CHarrmMan. How would this change the speed with which 
they issue passports? 

Mr. Puition. I think in spite of the great work of the Passport 
Office in the last few years there is going to be a need for more mech- 
anization in the future and for other processes of administration which 
will insure the program of issuing passports in 2 or 3 days. 

The CoarrMan. Any questions? 

Senator SpARKMAN. No questions. 

Senator GREEN. No questions. 

The CHarrMan. Thank you very much, Mr. Philion, for your 
statement. 

The next witness is Mr. Arnold Johnson, representing the Commu- 
nist Party, U.S.A. 
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STATEMENT OF ARNOLD JOHNSON, NATIONAL LEGISLATIVE 
DIRECTOR, THE COMMUNIST PARTY 


Mr. Jonnson. Mr. Chairman and members of the committee, I am 
Arnold Johnson, an active member of the Communist Party, and its 
national legislative director. 

I appear on behalf of the Communist Party in opposition to S. 
1303, S. 2315, and S. 2095, and to express opinions on the passport 
legislation being considered by this committee. 
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When passport legislation was being considered a year ago by this 
committee, many persons of varied political opinions appeared or 
their opinions were presented in opposition to proposed fogiedation 
which would place restrictions upon the right to travel by means of 
passport regulations. The hearings a year ago provide heavy argu- 
ments against the propositions now included in S. 1303, S. 2095, and 
S. 2315. 

RIGHT TO TRAVEL 


While these bills differ in details, they are directed to nullify the 
right to travel as enunciated by the Supreme Court in the case of 
Rockwell Kent and Dr. Walter Briehl. These bills would put restric- 
tions on the rights of all Americans under the disguise that the re- 
strictions are being put only on Communists and some others. 

S. 2095, introduced by Senator Karl Mundt, makes the Communist 
Control Act of 1954 and the Internal Security Act of 1950 its points 
of departure and then proceeds to establish the machinery and star- 
chamber procedures to restrict travel rights. 

S. 1303 introduced by Senator James East'and makes a broadside 
attack <r the right-to-travel decision of the Supreme Court, then 
gives unlimited power to the Secretary of State to deny passports, 
and then establishes a mocking review procedure to uphold the 
Secretary of State. 

While the Eastland bill also uses the Subversive Activities Control 
Act as a point of departure, and makes an amendment to the Commu- 
nist Control Act of 1954, the proposed bill only proves the point that 
an attack upon the rights of Communists is an attack upon the rights 
of all Americans. 

S. 2315, introduced by Senator Wiley, is essentially and fully as 
bad as the Eastland and Mundt bills. 


OBJECTIVES OF COMMUNIST PARTY OF AMERICA 


On the basis of false and slanderous charges against Communists, 
these bills would make restrictions against all Americans. To legis- 
late a prejudice into a definition does not cloak falsity with validity. 
Such legislation is not only against Communists but contrary to the 
interests of the country and the people. Regardless of declarations 
of any Smith Act, McCarran Act, Communist Control Act, or present 
bills introduced by Senator Eastland, we Communists do not advocate 
the violent overthrow of the Government. We advocate a peaceful 
road to socialism here in the United States. That has been repeatedly 
stated in all authoritative articles as well as in convention resolutions 
and in our party constitution. 

Our record of achievements has been and continues as a contribu- 
tion to the American working class in its strike struggles and organiz- 
ing campaigns, to the fight for the equal rights of the Negro people, 
to the fight for defense of the Bill of Rights and democratic liberties, 
for the defeat of fascism, the elimination of white supremacy racist 
theories and practices, for a peace policy, for outlawing nuclear war. 

In these and many other fields, the fact is that we are part of 
American life. I don’t ask you to agree with me as to our achieve- 
pate and contributions. Objective history will take care of the 
acts. 
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It is, however, necessary to recognize that protection of the rights 
of all Americans to travel requires that there shall be no restrictions 
or discrimination against any American because of his political belief 
and association, his race, color, national origin, or religion. 

Another slander against us ‘Communists which I want to reject 
categorically is that we are foreign agents in any fashion. The con- 
stant repetition of this slander may cause some people to believe it, 
but repetition of a falsehood does not make it a fact. That the se ience 
of Marxism-Leninism is universal in the same way as other sciences 
are universal does not make adherents of that science in one country 
subservient to its adherents in another country. 

The fact that we respect and admire the achievements of the lands 
of socialism does not make us into foreign agents, just as the many 
non-Communists who also admire those achievements are not thereby 
foreign agents. 

The rights of Communists to travel and to have passports is upheld 
by anti-Communists and non-Communists who uphold the demo- 
cratic right, the American tradition, and the Bill of Rights of our 
Constitution. The viewpoint of the U.S. Supreme Court in the Kent 
and Briehl case is most clear where it says: 


Freedom to travel is, indeed, an important aspect of the citizens’ liberty. 
And in its concluding paragraph, that High Court declared: 


To repeat, we deal here with a constitutional right of a citizen, a right which 
we must assume Congress will be faithful to respect. 


VIEWS OF NON-COMMUNISTS RE ISSUANCE OF VISAS TO COMMUNISTS 


In the hearings of last year, individuals who are not Communist or 
who are anti-Communist and who spoke for varied non-Communist 
or anti-Communist organizations defended the rights of Communists 
to passports as they condemned the passport legislation then under 
consideration. The list includes Joseph L. Rauh, Jr., of the Americans 
for Democratic Action, who also discussed the foreign agent and 
espionage questions, as did Prof. John S. Toll, of the Federation of 
American Scientists. 

Mr. Fifield Workum, of the special committee on passport pro- 
cedures, Association of the Bar of New York City, who was accom- 
panied by attorneys Cecil J. Olstead and Adrian Fisher, said: 

We believe that travel should not be restrained and passports should not be 
denied solely on the basis of membership in any organization, even the Com- 
munist Party. 

Mr. Irving Ferman of the American Civil Liberties Union stated 
that while his organization had previously upheld some restrictions— 
The ACLU has changed its position. The union now feels that there should be 
no restrictions to travel, with the exception of certain area restrictions and certain 
restrictions involving the use of travel to defeat the criminal process. 

He also submitted the statement of Ernest Angell, chairman of 
the board of directors of the ACLU, in which Mr. Angell discussed in 
more detail passports for Communists. 

The spokesmen for the American Jewish Congress, the National 
Lawyers Guild, the Emergency Civil Liberties Committee, the 
Women’s International League for Peace and Freedom, as well as 
individuals were more vigorous in defense of the right of all Americans 
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to travel. The position taken by these various organizations would 
place them not only against the Eastland and Mundt and Wiley bills, 
but also against the more limited restrictions imposed by the Fulbright 
bill, S. 2287. 

PROVISIONS OF S. 806 


Most advocates of the right to travel undoubtedly subscribe to the 
Humphrey bill, S. 806, known as the Right To Travel Abroad Act. 
We hold that the Supreme Court decisions provide sufficient policy 
for any administrative department to work out details in the issuance 
of passports. However, it is apparent that the Department of State 
is determined to use every opportunity to advance its cold war policies 
and to evade the High Court decision. 

Therefore, the Humphrey bill becomes necessary. This bill would 
remove the absurd policy of the State Department which denies the 
right of newspapermen, Senators, or a Supreme Court judge to go to 
the People’s Republic of China. 

Unfortunately, over the years, many Americans have been filled 
with a false propaganda to the effect that it is unpatriotic to travel 
to a country which is not recognized and with whom the United States 
does not have normal diplomatic relations, or that Communists should 
not have the right of travel. 

As a matter of history, the restrictions on travel to a country such 
as China, and the restrictions against the rights of Communists are 
of recent origin. During this period, the restrictions have served no 
good purpose for the United States, but have brought us shame, igno- 
rance, and disrespect. Every Senator remembers quite well that all 
Americans—including U.S. Senators—visited the Soviet Union, con- 
ducted business and participated in the work of construction in the 
Soviet Union from the time of the 1917 revolution until recognition 
and the establishment of normal diplomatic relations in 1933. The 

resent restrictions against travel to China would be removed by the 
umphrey bill, although it appears to be incredible that a law must 
be passed to make the State Department abide by the Constitution. 

It was not until 1948 and more definitely until 1952 that the right 
of travel by Communists and others was denied or restricted. I men- 
tion these facts to dismiss any Red taint to the Supreme Court decision 
or to the Humphrey bill. 


RECOMMENDATIONS OF COMMUNIST PARTY RE PASSPORT LEGISLATION 


This committee should consider at least two further steps which 
are not now in the Humphrey bill. 

(1) To abolish the practice of denying visas because of political 
beliefs and associations, and because of race or color. It is high time 
that the United States should get rid of every manifestation of white 
racist superiority and of loyalty to capitalism as grounds for determin- 
ing the right of people to visit this country. Instead of extending the 
McCarran law into detailed passport legislation as Senator Eastland 
and Senator Mundt propose to do, this Congress, with the help of 
this committee, should take the occasion of passport legislation to 
repeal sections of the laws, if not the laws in their entirety, known 
as the Communist Control Act of 1954 and the Internal Security Act 
of 1950 with their monstrous caricature definitions of Communists 
and Communist fronts. 
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Any passport policy must necessarily be based on reciprocal relations 
and mutual respect. Laws which reflect an attitude of arrogant domi- 
nation and dictation of policy by the United States will only do harm 
to the United States in all countries. Communists in other lands 
should have the same rights as others to visit the United States. 

Secondly, this Congress with the help of this committee should 
also abolish the practice of forcing visitors or immigrants to go through 
the degrading fingerprinting process which brands and insults all 
persons from other Jands as possible criminals. 

The abolition of political and racial discrimination in the granting 
of visas and an end to the degrading fingerprinting will do much to 
restore respect for our country in other lands. 

Passport legislation as to the travel rights of people from the 
United States to other lands and the policy of granting visas to visitors 
to the United States indicate certain basic attitudes and influence a 
broad field of international relations. The yardstick should be that of 
improving the prospects for lasting peace and of immediately helping 
to ay international tensions. 

Our policies on passports and visas should be to facilitate and 
encourage travel to and from this country with the greatest freedom 
and the warmest hospitality. This should apply to all categories of 
travelers including students and teachers, doctors and scientists, 
workers and farmers, professional workers and public officials, news- 
paper correspondents, writers, artists, and the average man and 
woman who enjoys travel. We need new horizons in this field of 
legislation. 

This legislation should also serve a domestic purpose—that of 
strengthening our democratic rights. Legislation which firmly de- 
clares to people who apply for a passport or seek a visa that there 
shall be no discrimination or restriction because of political beliefs and 
affiliation, race, color, or national origin, or because of religious 
beliefs, will also be helpful in calling a halt to the vicious practice of 
discrimination against the Negro people, the Puerto Ricans, the 
Chinese, the Mexican American, the American Indian, and other 
peoples within our land. 

I need not document the cases in this statement. You know them, 
and so does much of the world. I submit that these factors must be 
considered in adopting legislation which basically deals with people 
of all lands and continents and with the many peoples who make up 
our Own country. 

I thank you. 

The CHarrMan. Senator Green, do you have any questions? 


FINGERPRINTING PRACTICE 


Senator Green. As an illustration, leading to more important 
matters, you say that the abolition of political and racial discrimina- 
tion in the granting of visas and putting an end to the degrading 
fingerprinting will do much to restore respect for our country in other 
lands. Why is fingerprinting degrading? 

Mr. Jonunson. It is part of a police process. Historically every- 
body considers it such, and you get it from everywhere. Every 
person who comes to this country feels it. 
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Senator Green. But the idea of fingerprinting is that the finger- 
rinting of each individual is something distinctive and different. 
That harm does it do to the individual to be fingerprinted? 

Mr. Jounson. It definitely does, I am sorry. 

Senator GreEN. How does it affect your reputation if you are 
fingerprinted? 

Mr. Jounson. The thesis that develops with that, Senator Green, 
in the minds of all people, I think, is that somehow that fingerprint 
goes to a police agency. With that thesis in mind behind that, 
somehow the person 

Senator Green. The fact that he is fingerprinted? 

Mr. Jonnson. That the person is a potential criminal instead of 
a warm visitor. 

Senator GREEN. It does not mean he is a potential criminal except 
in the sense that every human being is a potential criminal. 

Mr. Jonnson. I do not think so. 

Senator GREEN. Or potential angel, or potential anything else. 

Mr. JoHnson. Well, that is the difference, I think. 

Senator GREEN. They might fingerprint him because he was an 
angel as well as a devil. 

Mr. Jounson. I doubt it. 

Senator Grenn. That does not explain it. Broad doubts should 
not determine the phraseoolgy of the law. 

Mr. Jonnson. According to the history of the countries, various 
countries 

Senator GrEEN. Why does fingerprinting a man mean that he is 
bad any more than he is good? 

Mr. Jounson. The practice is such; that is the purpose of that 
practice. It is based upon the thesis that that person is going to do 
something that is wrong, and that is the purpose of the fingerprinting. 

Senator GreEn. I think you are illogical. I wish you would de- 
velop the thought so that you could make it logical. It does not prove 
he is wrong because you fingerprint him. 

Mr. Jounson. No, but because the basis of doing it, and that is the 
insulting feature to it. 

Senator GreEN. No, it means not that you will be able to follow 
him but that you can identify him. 

Mr. Jounson. That is right. 

Senator GREEN. It is a protection—— 

Mr. Jonnson. No. 

Senator GREEN (continuing). More than anything else. 

Mr. Jounson. No. It is not a protection. It is to follow him; it 
is to identify him, but for the purpose that he is going to commit 
some sort of a crime. 

Senator GREEN. It prevents some other man from passing himself 
off as you, if you have your fingerprints as a protection of your indi- 
viduality. 

Mr. Jounson. On the other hand, it is a submersion of your indi- 
viduality to the police system. It is part of a police setup. 

Senator Green. It might be used so. 

Mr. Jonnson. It is a sad criticism of our country. 

Senator Green. No two men are supposed to have the same finger- 
prints; isn’t that right? 

Mr. Jounson. That is true. 
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Senator Gremn. Well, why should a man justly object to having his 
identity made a permanent record which will separate him from all 
other people? 

Mr. Jounson. Well, I submit, Senator, that the history of the 
fingerprinting and the purpose of the fingerpriniing over a long period 
of time and the use of it within this particular setup has that connota- 
tion of criminality, not the connotation of hospitality, and immediately 
that is the reaction that the visitor gets. 

I would suggest as a very simple way, because, perhaps, you could 
do it simply enough, is to just make an inquiry of all the respective 
Embassies of other countries in the Capital here and ask them what 
their reaction has been to the fingerprinting process in the United 
States, and I think you will find that they will say this is a very 
unfortunate thing that ever crept into the law of the land. It has 
that 

Senator Green. I do not think you have sustained the logic of your 
position at all. You are just playing on prejudice, social prejudice. 

Mr. Jonnson. No. 

Senator Grern. Perhaps some individuals do not want to be 
identified. They do not want to be capable of being pursued in their 
movement in the world. Some of them are perfectly innocent people 
who never committed a crime, and probably never will commit a 
crime, but they do not like to be followed up and investigated and 
persecuted, I suppose you would say? 

Mr. Jounson. That is the difference in our opinion, yes. 

Senator Green. I do not believe it is a difference of opinion at all. 
I am not expressing my opinion. It is just asking you to defend 
yourself, 

I have no further questions. 

The CuatrmMan. Senator Hickenlooper? 

Senator HtckEnLooprerR. No, I have no questions. 

The CuatrMan. Senator Carlson? 

Senator Caritson. No questions. 

The CHatrMan. Senator Lausche? 





RIGHT TO TRAVEL 


Senator Lauscue. I would just like to get clarified in my own 
mind some things. 

Basically, you feel that the right to travel should be unlimited and 
vested in every human being; is that correct? 

Mr. Jounson. That is correct. 

Senator Lauscur. And basically you oppose the imposition of re- 
strictions of any character on the right to travel? 

Mr. Jounson. That is right. 

Senator Lauscne. Of the bills that have been offered, you think 
that the Humphrey bill imposes the least of the restrictions and, 
therefore, it ought to be adopted? 

Mr. Jonnson. That is correct. 


TRAVEL RESTRICTIONS IN U.S.S.R. 


Senator LAuscHE. Just one question—does this freedom of travel 
exist in the Soviet Union? 
Mr. Jounson. No. 


ee 





| 
| 





PASSPORT LEGISLATION 105 


Senator Lauscur. There is considerable limitation on the right to 
go into Russia and to leave Russia? 

Mr. Jounson. That is correct. 

Senator Lauscue. The President of the United States has urged 
greater interchange of visitors for the purpose of acquainting each 
with the systems of government; that is correct, is it not? 

Mr. Jounson. That is right. 

Mr. Lauscue. What about Khrushchev? Has he urged a greater 
interchange of visitors? 

Mr. Jounson. Yes, he has, and there has been a great increase in 
that. For instance, last year, from the United States alone, there 
were, I understand, some 5,000 Americans who went to the Soviet 
Union as tourists. This year they expect, perhaps, some 10 thousand, 
some say 15 thousand. 

Last year I happened to notice at the exposition, or exhibit, in 
New York that is now on, as I recall the figures, they run something 
like this: that some 7,000 people, artists of the Soviet Union, per- 
forming artists, traveled through 60 countries in the past year, and 
some 3,000 performing artists from 45 countries visited the Soviet 
Union last year. 

So you have, therefore, that trend. If I was to answer your first 
question with a little more detail, I would say it is interesting to watch 
the trend. The trend in this country has been toward restriction. In 
that country it has been toward lifting restrictions from a period?of 
considerable restriction to less and less restriction, and in this country 
a tendency to restrict. 

That is what is the bothersome question on this legislation, par- 
ticularly the Wiley bill, as well as the Mundt and the Eastland bill, 
which is the imposition of a restriction which does not serve, as I see it, 
and as I stated, any good purpose. 

Senator Lauscue. Would you go so far as to say that there should 
be no limitation upon the right to enter this country or leave this 
country? 

Mr. Jonnson. I think that would be, perhaps, right. 

Senator Lauscue. Yes. That is, all people should have the right to 
come to this country? 

Mr. JoHNson. Yes. 

Senator Lauscun. And leave it if they so desired? 

Mr. Jounson. Yes; that is right. 

Senator Lauscne. Would you go so far as to urge that it ought to 
be on the basis of making this country their permanent residence? 

Mr. Jonnson. I think that would be true. 

Senator Lauscue. That is what you had in mind in what you called 
the lessening of the severity of the McCarran Act? 

Mr. Jounson. That is right. 

Senator Lauscuer. All right. Thank you very much. 

The CxHarrman. Mr. Johnson, do you have an office here in 
Washington? 

COMMUNIST PARTY IN AMERICA 


Mr. Jounson. No, in New York. 

The CuarrmMan. For whom do you speak today? 

Mr. Jounson. The national office of the Communist Party of the 
United States. 
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The Cuarrman. How many members do you have in your party? 

Mr. Jounson. In the party? 

The CHAIRMAN. Yes. 

Mr. Jounson. I do not think that is quite germane to the question, 
frankly, is it? 

The Cuarrman. That is all right, if you do not care to answer it, 

Mr. Jounson. No. I do not want to get into the detailed ques- 
tions. 

The CuarrMan. Why not? 

Mr. Jounson. I do not think it is germane to the legislation, do you? 

The CHarrMAN. Well, the question is whom do you represent. 
You came here voluntarily, Mr. Johnson. I assume we did not sub- 
pena you. 

Mr. Jounson. That is correct. 

The CuarrMan. To be persuasive I would think you would be 
interested in answering. Are you seeking to be persuasive, or are you 
only seeking to be critical of the Government’s policy? 

Mr. Jounson. I think the ideas will stand out—— 

The CuarrMaANn. Did you come here seeking to influence the com- 
mittee, or just to show off? 

Mr. Jounson. No; to influence the committee. 

The CuarrMan. Did you really? 

Mr. Jounson. Yes. 

The CuarrMAan. Why wouldn’t you say whom you represent? You 
do not represent anybody? 

Mr. Jounson. You see, my point is largely this: I do not think the 
numbers is the point of the influence. I think ideas and viewpoints 
of Communists are essential, not necessarily the number. 

The CHAIRMAN. How many are in your office in New York? Are 
you the only one in your office? 

Mr. Jonnson. No; it is a regular office. 

The Cuarrman. Is it? 

Mr. Jounson. National office, national office is in the New York 
office. 

The CuarrmMan. How many are in the office? 

Mr. Jounson. How many regularly in the office? 

The CuarrMan. Yes. Do you have a stenographer? 

Mr. Jonnson. Sure. 

The CuarrMan. Do you? 

Mr. Jounson. Yes. 

The CuarrMan. Do you pay them? 

Mr. Jonnson. Yes. 

The Cuarrman. Are they all volunteers? 

Mr. Jonunson. No. It is a regular functioning office. 

The CHairMAN. Does your party collect dues? 

Mr. Jounson. Yes. 


The Cuarrman. They do? How much do you collect in a normal 


year? 
Mr. Jounson. Well, that I do not know, frankly. 
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BACKGROUND OF WITNESS 


The CHarrMAN. You do not know? Are you paid as a legislative 
representative? 

Mr. Jounson. Yes. 

The CuarrmMan. How much are you paid? 

Mr. Jounson. Take-home pay is $68 a week. 

The CuarrMan. Is that all you do? 

Mr. Jounson. That is right. 

The CHAIRMAN. What was your profession? Are you a lawyer? 

Mr. Jounson. No. 

The CHarRMAN. What did you do? 

Mr. Jounson. I have been doing this for—I have been functioning 
as a Communist functionary since 1940. 

The CHarrMAN. 1940? 

Mr. Jounson. Yes. 

The CuHarrMAN. Where are you from? Were you born in this 
country? 

Mr. Jounson. Seattle. 

The CHAIRMAN. Seattle, Wash.? 

Mr. Jounson. That is right. 

The CHarrMAN. How did you ever get into this movement? 

Mr. Jounson. It is a good story, if you want to listen to it. 

The CuarrMaAn. Well, not long. 

Mr. Jounson. It is quite a long one. 
The Cuarrman. What did you do for a living before you went into 
it? 

Mr. Jonnson. I was pretty much a student before, I guess. I 
always worked, but I worked my way through schools. 

The CHarrMan. What school did you go to? 

Mr. Jonnson. Why—— 

The CHarrMan. If you do not care to venture—— 

Mr. Jonnson. I do not think it is quite so germane. I can go into 
a long detail of it. 

The CuarrMan. No, that is all right. We will excuse you. 

Mr. Jounson. Is that enough? 

The CuarrMan. That is all. All right, you may go. 

Mr. Otto Nathan, of New York. Mr. Nathan, will you come 
forward? 

Mr. Nathan, whom do you represent, if anybody? 


STATEMENT OF OTTO NATHAN 


Mr. Naruan. Just myself, Mr. Chairman. 

The CuarrMan. Yourself. What is your profession, Mr. Nathan? 

Mr. Natuan. I used to teach economics. I am retired from New 
York University where I taught. 

The Cuarrman. Do you have a prepared statement? 

Mr. Narnan. No. 

The CuHarrman. All right. What would you like to say to the 
committee? 

Mr. Natuan. Mr. Chairman, I have asked for the privilege to 
appear here because I have been a passport case myself, and I thought 
you yourself and the members of the committee might be interested 
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in some of the experiences which I have had. I think they are 
relevant here, particularly in view of the Wiley bill, so the remarks 
which I shall make will refer primarily to the Wiley bill. 

I shall only make some brief remarks because most of the points 
have been taken up before and will, no doubt, be discussed later. 

I shall not talk about the constitutional principles involved, how- 
ever important they are, since I am not a lawyer, nor do I want to 
talk about some of the problems which have been discussed before. 

Ambassador Murphy this morning mentioned some of the figures. 
He said that in the last 2 years about a million passports had been 
issued, and only 15 passports had been denied. 

I feel that those figures are somewhat misleading. <A great number 
of people, as long as the State Department regulations were in force, 
until the Supreme Court decisions of last year, didn’t even apply for 
a passport. 

Many other people’s applications were pending in the State Depart- 
ment for many, many months, and even if it were true that only a 
very few people were affected by the denials of a passport, I think we 
should be as much concerned about the basic principle problems 
involved as if there were many people. 

As he said, I feel that that has always been their position toward 
this question. 


STATE DEPARTMENT PASSPORT PROCEDURES 


Secondly, I feel we have never been told by the State Department 
what the actual danger is in allowing certain people to go overseas, 

Senator GREEN (presiding). You may proceed, please. 

Mr. Naruan. We have never been told by the State Department 
what the actual danger is in allowing people to go overseas, nor have 
we ever been told whether the national security has in any sense been 
affected in the last 2 years by, for instance, myself going overseas 
after a passport had been denied for 2% years, or by many other 

eople who have been given passports after the Supreme Court decision 
fast year. I think the State Department would have a very hard 
time to say that the national security of the United States in any way 
had been affected by my own journeys or by the journeys of so many 
other people. 

Thirdly, I would like to say a few words about the procedures 
which the Wiley bill provides. 

First of all, they would mean a great delay. If you will study the 
individual provisions in the Wiley bill, of the procedural regulations, 
you will find that an application could be pending in the State Depart- 
ment and before the Appeals Board and then before the Court for 
much more than | year, in all probability, for more, because in a num- 
ber of instances, which I shall not want to detail here, the bill does not 
even provide any time limit. 

In other words, the State Department would have any amount of 
time, if it likes, as it did in my case, before it would make a decision, 

Then it is terribly expensive for an applicant to go through all those 
procedures, particularly if he should be compelled, as the bill provides, 
to go to court. 

hen, there is great danger involved in the provision as the Wiley 
bill provides. 
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LITIGATION IN CONNECTION WITH PASSPORT DENIALS 


I think I should tell you one little item that happened in my own 
case. When my case was pending before the court of appeals in 
Washington—and, I might say, Mr. Chairman, that as far as I know 
I was either the first or one of the very first people to sue the State 
Department, to go to court, and certainly the first in which a court of 
appeals decision was handed down—when my case was pending in the 
court of appeals, the chief judge of the court of appeals asked the 
attorney for the Government why does the State Department feel 
that it would not be in the interest of national security to allow me to 
go to Europe. 

The chief judge repeated that question a number of times, and 
finally the attorney for the Government said, “‘Well, I don’t really 
know, but maybe the State Department had information that he 
intended to assassinate the President of France when he went to 
Europe.” 

Now, I do not know whether that was just a casual remark or 
whether the State Department had from some informers some infor- 
mation that I am an assassin and that I am involved and usually and 
ordinarily assassinated Presidents. 

I might tell you for your satisfaction and reassurance that I was in 
France twice since and I did not assassinate the President. 

I mention that in order to show you what it would mean, and this 
question was debated this morning a number of times, if the applicant 
would not be able to cross-examine its accusers and if the State Depart- 
ment would really be given the privilege or the right or the authority 
to withhold information, to withhold its sources of information, and to 
tell the applicant on what basis a refusal is—on what information the 
refusal is based. 

The State Department asked me a number of times, when my case 
was pending for 2% years, that I should rebut the evidence, but they 
never gave me the evidence, and I ask you, Mr. Chairman, how can 
you rebut evidence when evidence is not given to you, and that is 
exactly what the Wiley bill would provide again. 

The applicant would not be given evidence, but he would be asked 
to rebut evidence which he does not know. 

The four points which I would like 

Senator HicKENLOoOPER. Just a minute, Mr. Nathan. You say 
evidence which the applicant does not know. If questions are asked 
about circumstances, you could answer those questions, could you not? 

Mr. Naruan. Certainly—which I did. All the questions I was 
asked, I answered. 

Senator HickenLoorsErR. Then what difference does it make whether 
you know where that question originated or not? 

Mr. NaruHan. Well, excuse me. 

Senator HickmenLooper. It is the fact, Mr. Nathan—— 

Mr. Naruan. Senator Hickenlooper, the State Department asked 
me to rebut evidence which the State Department did not acquaint 
me with. 

If I would ask you to rebut 

Senator HickENLoopER. How did you answer the questions? 

Mr. Natuan. I told the State Department to give me the evidence 
and I would try to rebut it. 
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Senator HickENLooprrerR. Was it evidence or was it accusation or 

Mr. Naruan. I’m not sure; I do not know, Mr. Senator. I was 
never told. All that is in the court records and can be made available 
to the committee. 

Senator HickENLoopeR. Weren’t you at the court hearings? 

Mr. Natuan. I beg your pardon? 

Senator HickeNLooperR. Weren’t you at the court proceedings? 

Mr. Naruan. I was there, certainly. 

Senator HickENLooPER. What did the State Department say? 

Mr. Natuan. I just told you. When the chief judge questioned 
the attorney for the Government very hard, he finally said he did not 
know, maybe that the State Department had information that I 
intended to assassinate the President of France. 

Senator HickENLoopreR. You mean that is the sole and only bit of 
evidence that the State Department claimed they had? 

Mr. Natruan. Oh, no; whatever questions the State Department 
asked me, I replied to, I answered. 

Senator HickENLOoPER. What questions did they ask? 

Mr. Natuan. They asked me whether I was a Communist before 
I came to the United States. I said I signed an affidavit that I was 
not, but they kept on repeating that I was. They never gave me the 
evidence for the assertion. 

Senator HickenLooprr. Was that all that they said, just that you 
were a Communist before you came to the United States? 

Mr. Natuan. No; they said other things. They asked me whether 
I was a member of the Teachers Union. I said yes, 1 was a member 
of the Teachers Union. 

They asked me whether I was a friend of Albert Einstein. I said 
I was very proud to be a friend of Albert Einstein. 

Senator HickeNLoopsmR. Allright. I did not mean to interrupt. 

Senator Green. You may proceed. 

Senator Lauscues. I was going to ask where in the Wiley bill would 
these conditions be permitted. Could you just give it to us, if you 
have it immediately at hand? 

Mr. Naruan. Yes; I have the Wiley bill here, Mr. Senator. In 
title 2, Mr. Senator. 

Senator Lauscusr. Go abead. 

Mr. Natuan. In title 2, on page 6, section 7(4)(b): 

In order to protect information, sources of information, and investigative 
method, disclosure of which would have a substantially adverse effect upon the 
national security or the conduct of foreign relations, the Board may at any time 


consider oral or documentary evidence without making such evidence part of the 
open record. 





This problem was discussed this morning between Senator Fulbright 
and Ambassador Murphy, as you will recall. 


EFFECT ON PERSONS INVOLVED IN PASSPORT LITIGATION 


I would finally like to say that a problem which I feel is terribly 
important and that your committee would want to consider is that 
once someone gets involved in such a procedure, a label is placed upon 
him, a label which will be very difficult for him to eliminate. 

The mere fact that the State Department denies a passport to 
somebody, in the atmosphere in which we are living today in the 
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United States, the mere fact he has to go through a passport appeal 
and has to wait, very often many monttks or years before his case is 
finished, and that he has to go to court, will make it often impossible 
for him to maintain his position or job or to get another one He will 
be economically ruined through that procedure. 

I am asking myself, or asking you, is it permissible that such things 
take place for a purpose which, as we have heard today from a num- 
ber of witnesses, is highly debatable and controversial, indeed. And 
that brings me to my next point. 

It seems to me that whole refusal of passports is not effective for 
the purpose it is supposed to serve. 


WOULD SUBVERSIVE AGENTS APPLY FOR PASSPORTS? 


I cannot imagine that anyone who would have subversive ideas or 
who would want to pass on secret information to a foreign government 
would expose himself by asking for a passport. I cannot imagine 
that he would go overseas. 

I cannot imagine that he would need to doit. Not only do we have 
diplomatic missions here of all nations in the world, but the U.S. Gov- 
ernment is issuing 600,000 passports a year, often for two or three 
people, which are valid for 2 to 4 years, so at any one time there 
are 3 million Americans who can go overseas. 

The American Government is issuing about 500,000 visas every 
year to foreigners who are visiting our shores. 

Does one really need, if one has such catastrophic ideas and danger- 
ous intentions, to go overseas? Is there no possibility to send that 
information to some of the many Ameticans who go overseas or many 
foreigners who come to the United States or even through the mails? 

It has been mentioned already this morning by the chairman, by 
Senator Fulbright, that the fact that American citizens can go to the 
Western Hemisphere without passports makes the whole thing terribly 
inconsistent and makes it even more doubtful what purpose could 
actually be served by refusing er to individual citizens and by 
harassing them the way they have been harassed in the last few years. 

We are all of the opinion, at least most of us are of the opinion, 
that from a constitutional point of view it is exceedingly doubtful, 
some people think it is not doubtful at all, whether the right of an 
American can be curtailed at all, even with due process procedure. 

But if it is so doubtful, and if it does not serve any purpose but to 
ruin individual applicants, to have asked them for many many months 
and years, whey would we go through that entire procedure? 

Having been a victim myself for 2% years, I have asked that ques- 
tion frequently of myself, and I have never been able to find an 
answer. 

I have never been able to answer to my own satisfaction why is 
the State Department and our Government—why would they torture 
people in that way for no purpose at all, because the purpose which 
they want to serve cannot be served by said procedure. 

I hope that some of the other witnesses will want to say something 
about the fact that the whole thing is preventive legislation, that we 
want to prevent someone from committing a crime or an act which 
he should not commit and, as far as I know, this is something which 
in American jurisprudence is not permissible. 
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Senator GREEN. If you would get back to your criticism of these 
particular bills on which we are holding this hearing. 

Mr. Natuan. Yes. I would like to make one criticism of the Ful- 
bright bill, and that is it has been mentioned once before, I think that 
it is very important, because the Fulbright bill, of course, is so much 
superior to the Wiley bill. 

The Fulbright bill, unfortunately, also has the provision in section 
203(b) that passpor ts can be denied on a political basis, and the Ful- 
bright bill in section 202 gives, would give, the State Department 
authority to ask the applicant under oath to answer a great number 
of questions with regard to all the reasons enumerated in 203. I feel 
that would be an exceedingly dangerous provision, Mr. Chairman. 

Here is the State Department which could ask anything it wants to 
ask the applicant under oath, and if the applicant does not want to 
answer, does not see fit to answer, because he feels that his constitu- 

tional liberties and rights are being i invaded, the State De ‘partment, 
of course, would refuse a passport on the basis that the application is 
not complete. 

This is, I feel, the most important objection against the Fulbright 
bill. 

The Wiley bill, in my opinion, is utterly unacceptable for the reasons 
which I have mentioned. 

I have no objection to the Humphrey bill. I have the objection to 
the Fulbright bill, those which I have mentioned. 

Senator Green. Are you finished? 

Mr. Natuan. I have eh my questions. 

Senator Green. There may be some questions to be asked. 

Does any member of the committee have any questions to ask? 


BACKGROUND OF WITNESS 


Senator HickeNLooprer. Where is your home now, Mr. Nathan? 

Mr. Naruan. New York, Senator. 

Senator HickmNLoopEeR. What is your occupation? 

Mr. Naruan. I said before [ am a retired professor. I am doing 
some research work just now. 

Senator HickENLOoPER. Where did you teach? 

Mr. Naruan. I beg your pardon? 

Senator HickenLoorgr. Where did you teach? 

Mr. Naruan. I taught at Princeton University, Columbia Uni- 
versity, at Vassar Cleese, at New York University, at Howard 
University, and at American Biarritz University. 

Senator HickENLooprr. When did you come to this country? 

Mr. Naruan. In 1930. 

Senator HickeNLoopEerR. From where? 

Mr. Naruan. From Germany. 

Senator HickeNLoorrer. Did you get your passport finally? 


ISSUANCE OF PASSPORT TO WITNESS 


Mr. Nartuan. I did get my passport finally, and you might be in- 
terested in how I did get it. 

After 2% years the court of appeals ordered the State Department 
to give me a real hearing in which I would be permitted to cross- 
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examine my accusers, and within 4 days the State Department 
reversed itself and issued a passport. 

On a Thursday, June 2, the State Department under oath in the 
court of appeals in Washington said it would not be in the national 
interest to issue the passport to me. 

On June 6, 4 days later, the passport was issued without any 
further investigation. 

Senator Hicken.Loorer. Did they produce the accusers? 

Mr. NarHan. No, they never did. In order not to produce them 
they gave me a passport which they had withheld for 2 years and a half. 

Senator HickenLooper. Then that did not represent a reversal of 
the position of the State Department, but merely a bowing to a legal 
requirement which they felt in the public interest could not be 
complied with. 

Mr. NatHan. Senator, I beg to differ with you. The State De- 
partment did not bow to the legal requirements to allow me to cross- 
examine my accusers. 

The State Department did reverse itself. You can find in the 
record of the court of appeals in Washington, if you look for it, you 
will see that the State Department on Thursday, June 2, said it 
would not be in the national interest to issue a passport, and on 
June 6 it did issue the passport. If that is not a reversal I do not 
know what a reversal is. 

Senator HickeENLoopER. Did the court order the production of 
the—— 

Mr. Naruan. The court ordered the State Department to give me 
a real hearing. 

Senator HickeNLoopeER. Did the court order the State Department 
to produce the witnesses against you? 

Mr. Natuan. Yes, sir. 

Senator HickENLooprer. And the State Department did not produce 
the witnesses? 

Mr. Natuan. The State Department did not produce the witnesses. 
They gave me a passport, although they felt it would not be in the 
national interest, and since the State Department could do again 
here under the Wiley bill, I wonder whether it could not do similar 
things under the Fulbright bill. 

Senator HickENLooPEeR. You have no objection to the Humphrey 
bill? 

Mr. Natuan. I have no objection to the Humphrey bill. 

Senator H1ickENLOoopPER. I guess that is all. 

Senator GREEN. Any other Senator have any questions? 

Senator Lauscuz. Why do you urge the adoption of the Humphrey 
bill? 

Mr. NatHan. I do not necessarily urge the adoption of the 
Humphrey bill, Senator Lausche. 

If the Congress feels that any bill should be passed at this time I 
think it should be the Humphrey bill. I do not feel any bill is neces- 
sary at this time. 


REASONS FOR PASSPORT DENIALS 


Senator Lauscus. Looking at the Humphrey bill, we see that it 
provides that the following are the only restrictions which may be 
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imposed: by the Government of the United States upon the travel 
abroad of persons under this act. 

(2) When there is an actual state of war; is that correct? 

Mr. NaTHAn. Yes, sir. 

Senator Lauscun. And (b)—well, that deals with following the out- 
break of hostilities; that also deals with actual war, and then (c) 
“The Secretary’’—I am reading from page 3—— 

Mr. Natuan. Yes, sir. 

Senator LauscHE (reading): 

The Secretary of State may refuse to issue a passport to, or limit the use of a 
passport by, any person under indictment, information or sentence for the 
commission of a felony. 

This means, does it not, that except in periods of war, under circum- 
scribed conditions, and except when a person is a felon or under 
indictment he has the absolute right to obtain a passport? 

Mr Natuan. Yes, sir. 

Senator Lauscur. And you feel that the right to obtain a passport 
should be unlimited except in periods of war and except when the 
applicant is a felon or is under indictment for a felony? 

Mr. NatuHan. If he is under indictment he cannot leave the United 
States without permission of the judge of the court, so far as I know. 
I would not like to commit myself as far as the further language of 
the provision goes here because I would have to study that and would 
have to ask the advice of lawyers. I think if you have committed a 
crime and have served your sentence you should be under no restric- 
tion any longer and you should be permitted to go where you want to. 
I do not know whether this paragraph under the sentence the com- 
mission of a felony—I suppose you have not yet served your sentence 
is where that applies. But otherwise I agree with you, Senator 
Lausche, that there should be no restriction at all so far as a passport 
is concerned. 

I would like to be permitted to make one other remark, Senator 
Lausche. 

Senator Lauscun. May I say to you that I cannot subscribe to the 
idea that all persons who committed felonies are forever black in 
their character. 

Mr. Natuan. Idonoteither. This is what I wanted to say before, 
Senator Lausche. 

Senator Lauscueg. I can visualize many other types of persons who 
are a greater menace to the security of our country than some people 
who have been convicted of felonies. 

All right, now go ahead. Pardon me for interrupting. 

Mr. Natuan. Well, I wanted to say Ambassador Murphy talked 
this morning and said the State Department does not want to put its 
action on beliefs. It does not want to restrict or limit the issuing of 
a passport to people whose beliefs it does not share or it does not 
like, only when it knows about certain activities of a person. I was 
not quite sure what he meant by “‘activities.”’ 

If a person has committed any acts which are unlawful or illegal in 
our country he should be indicted, but he should not be punished by 
the State Department by a procedure which is not judicial. I did 
not know what Ambassador Murphy meant by “activities.” I think 
it is beliefs, and ideas. If I belong to an organization I do belong 
to that organization because I have certain beliefs, certain principles, 
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certain ideals which I want to support, for which I want to work. 
I do not call that activities. 

I do not know what he meant. He is unfortunately no longer here, 
but I would like to make that point. If what is meant is actions, 
actions that somebody has actually done something, then he should 
be indicted. 

Senator Lauscue. Yes. 


USE OF CONFIDENTIAL INFORMATION IN PASSPORT LITIGATION 


Did you say that in your case the court did deal with the question 
of confidential information, secret in the files, being used as the cause 
for denying the passport? 

Mr. Naraan. The court of appeals—this was a problem which was 
tossed around in the court, in the district court and the court of 
appeals. 

The court of appeals finally issued an order to the State Department 
to give me, as it called it, a quasi-judicial hearing in which I would 
be permitted to cross-examine any accusers, so by implication the 
court of appeals said that such a hearing, the applicant is entitled 
—- 

Senator Lauscue. What is the title of the case that you were in? 

Mr. NatHan. Nathan against Dulles, 1955. 

Senator Lauscue. All right. 

Mr. Natuan. We can provide you with the docket number if you 
wish. 

Senator Lauscue. Yes. 

How did you know of today’s hearing? 

Mr. Naruan. Last year when the bill was pending, when the pass- 
port bill was pending before Congress, I asked to be allowed to be a 
witness, and Senator Fulbright sent me an announcement this year, 
and I wrote back that I would like to come down to testify. 

Senator Lauscue. All right. Thank you very much. 

Senator Green. Thank you very much. 

The next witness will be Congressman Lindsay from New York 
who has asked to be heard. 


STATEMENT OF HON. JOHN V. LINDSAY, A REPRESENTATIVE IN 
CONGRESS FROM THE 17TH CONGRESSIONAL DISTRICT OF 
THE STATE OF NEW YORK 


Mr. Linpsay. Thank you very much, Mr. Chairman. 

Senator Green. Will you proceed in your own way. 

Mr. Linpsay. Mr. Chairman and members of the committee, I 
am very grateful to you for the opportunity to talk just a few minutes, 
and I promise you [ shall be brief. 

I elected to come here, having testified before the Internal Security 
Subcommittee of the Judiciary Committee of the Senate, and also on 
the House side on this subject, for the reason that in my book the right 
to travel is one of the most fundamental liberties that we have. 


RIGHT TO TRAVEL 


The Supreme Court tells us that it is “part of the ‘liberty’ protected 
by the due process clause of the fifth amendment,” and the Solicitor 
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General of the United States conceded as much in his argument before 
the Court in Kent and Dayton. I would suggest, moreover, and [ 
am sure other witnesses here have so testified, that it is part of the 
first amendment, a concomitant part of the freedom of speech guar- 
anteed by the first amendment. 

Of all the freedoms that we have, the one I should most hate to lose 
is freedom of speech. Speech is communication, and communication 
in this modern day is impossible without locomotion. Speech is 
meaningless unless thought of in the context of the physical and social 
aspects of human existence. 

Constitutional sources strongly suggest that early Americans 
recognized a freedom to move beyond national frontiers. However 
uncertain its basis may have been, however unclear its limitations, the 
English recognized that freedom long before they crossed the Atlantic. 
The people of the colonies, moreover, evidently took the freedom for 
granted; witness the constant movement between colonies and to the 
West. That may explain why the freedom was not more clearly 
recognized in writing. The Declaration of Independence goes no 
further than to list as a grievance the restrictions which George III 
placed upon emigration. The Articles of Confederation merely 
guaranteed free movement between different colonies, though the 
colonies, not yet joined in a “‘more perfect Union,’’ were more like 
foreign countries to each other than the United States are today. 
Perhaps the most direct documentary evidence is to be found in the 
Pennsylvania Constitution of 1790 which declared “that emigration 
from the State shall not be prohibited.” 

These sources, taken together, and viewed in the light of the ninth 
amendment, warrant the assumption that omission of the words, 
“right to travel,” was not intended to eliminate the right. Nor is 
the omission inconsistent with a specific intention to include the right 
in free speech. The Constitution was designed to guide the United 
States for an indefinite period of time. It would have been impossible 
to enumerate the variety of ways in which the free speech might be 
abridged—and the framers recognized this in the generality of the 
first amendment’s language. 


TRAVEL BY MEMBERS OF COMMUNIST PARTY 


Now let me make it absolutely clear that we are not here talking 
about anyone who is under indictment for the commission of any 
crime, or 1s under restraining order of any kind by any court, or 
has been stripped of any right or liberty by due process of law. There 
may well be risks inherent in allowing a member of the Communist 
Party, or one identified as such by our intelligence units, free exit 
from our shores to travel abroad. But it is necessary to point out that 
this is true when Communists travel from Chicago to New York or 
from New York to the Bahamas, or from Dallas to Mexico, or from 
San Francisco to Buenos Aires or to any other South American 
country, none of which places requires a passport for exit or entry. 
It should be pointed out also that under the McCarran-Walter Act 
we are required to deport alien members of the Communist Party, 
and we go to elaborate efforts to secure their removal after they have 
been traveling freely in this country for years. Well and good enough. 
Yet under our passport procedures, until the Supreme Court decided 








rE  ——————— 


— ~~ we 


os 


oo 08 cr @ 


PASSPORT LEGISLATION 117 


otherwise, we have msisted that it is essential to the national security 
to keep citizen members of the party confined to our shores. The 
point is that there could possibly be something wrong with our 
reasoning; and when we are dealing with limitations on constitutional 
rights it is important that our reasoning be compelling and logical. 
The point is, furtber, that S. 1303, the Eastland bill, would not accom- 
plish its purpose—it will not stop persons seriously and skillfully 
devoting themselves to conduct subversive to this country. 

It is equally fundamental, on the other side of the coin, that the 
liberty guaranteed by the Constitution is not absolute. “Civil 
liberties,” says the Supreme Court, “‘imply the existence of an organ- 
ized society maintaining public order without which liberty itself 
would be lost in the excesses of unrestrained abuses.”’ Freedom to 
travel, like other liberties, is subject to reasonable regulation and 
control in the interests of the public welfare. I am not sure that it 
is possible to draw up absolutely fixed rules which will in advance 
strike a proper balance which will meet the exigencies of every case, 
protect the public interest, and yet stay within constitutional limi- 
tations. 

Circumstances and the times vary and “due process of law has 
never been a term of fixed and variable content.” But the following 
reneral rules I would deem to be guideposts which should guide the 
eres in its consideration of this subject: 


RECOMMENDED PROVISIONS FOR INCLUSION IN PASSPORT LEGISLATION 


First, the right to travel—to communicate—is a constitutionally 
protected right which may not be abrogated by the state except under 
the general war power, which normally may be invoked only in time 
of extreme emergency, usually involving armed conflict between 
nations. The right is a concomitant of, and conjoint with, the first 
amendment of the Constitution. A denial of a passport, therefore, 
may result in violations of both the fifth and first amendments. 

Second, neither the right of the citizen to have issued nor the right 
of the Secretary of State to deny issuance of a passport is an abso- 
lute right. 

Third, a general standard under which the Secretary of State is 
authorized to deny the issuance of a passport whenever he finds that 
its issuance would be contrary to the national welfare, safety or secu- 
rity, or otherwise be prejudicial to the interests of the United States 
is too indefinite a standard when applied to a right as firmly grounded 
among our basic liberties as is freedom of speech and assembly. In 
the past we have too often seen examples of executive arbitrariness 
under the umbrella of ‘the national security” and “the conduct of 
foreign relations.” 

Fourth, a refusal to issue a passport may not rest upon confidential 
undisclosed information, under a blanket, unlimited authority to use 
the same. Such a refusal would, in all probability, be a denial of due 
process of law under the fifth amendment. The authority to use 
confidential information in the administrative process, under imprecise 
standards, coupled with the power to delegate authority to sub- 
ordinates, plus the absence of full judicial review, can result in a 
breeding ground of arbitrariness in the course of which innocent people 
may suffer. 
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I have spoken here of blanket, unlimited authority. There may be 
room, and here is where I suggest a compromise, to cover an exception 
of the hard core Communist case, under which the Secretary of State 
or the Under Secretary, personally, will certify in advance of its use: 
First, that disclosure will expose a “double” or “buried” agent of 
tested and known responsibility; second, that such exposure will be 
prejudicial to the national interests; and, third—this is most impor- 
tant—that the case may not be decided without resort to such eyi- 
dence. In other words, certification would have to contain all of those 
points. 

But even then, full access to the evidence in question should be 
given to the court, under seal, for examination by the court in camera. 

Now, if I may just depart from the written text of my statement 
here for just one second, to suggest that since the inspection by the 
court in camera would have to be of the same material that the 
authorities who denied the passport had access to, the in camera is 
important, to protect the confidential nature of the information. 

Lastly, I would like to suggest that it seems to me that this device 
that I suggest of requiring the Secretary of State or somebody at the 
highest possible level to certify the necessity for resort to this device 
in advance, plus full access by the court on review, might be necessary 
in order to save the statute from being struck down as unconstitutional. 

I am not sure that the use of confidential information in the admin- 
istrative process, if used broadly, can survive the test of constitu- 
tionality before the Supreme Court. I rather doubt it. 

But I do think that, if surrounded by enough safeguards of the 
nature that I have suggested here, it might well survive. 


BAN ON TRAVEL TO CERTAIN AREAS 


Now, I have not tried to spell out in this discussion an entire code 
to govern the issuance of passports, or to draft legislation. My pur- 
pose here has been only to state my views on some of the fundamentals, 
and I would hope that consideration of this matter in the Congress 
would be guided by those fundamentals. Neither have I touched 
upon the whole subject of area restrictions, except indirectly. Here, 
I would recommend the Report of the Special Committee to Study 
Procedures of the Association of the Bar of the City of New York, 
an excellent report, prepared by a distinguished committee of lawyers. 
Its conclusion, as the committee knows, is embraced in large part by 
the Fulbright bill, and the Wiley bill is silent on this subject, on the 
subject of area restraints is as follows: 

Travel abroad by all United States citizens may be prohibited in areas where 
the Secretary of State determines that such prohibitions should be imposed in the 
national interest, but only in situations of exceptional gravity. The imposition of 
area restrictions should be accompanied by a statement by the Secretary of State 
setting forth the reasons therefor. Exceptions to general area prohibitions, 
permitting travel by particular individuals or groups, may be made by the Secre- 
tary of State in his discretion * * *. 

In closing, I should like to make a reference to a document of great 
importance, which is too seldom invoked. It is the Universal Declara- 
tion of Human Rights, which this year celebrates its 10th anniversary. 
Article 13 of the declaration reads as follows: 


ARTICLE 13. (1) Everyone has the right to freedom of movement and residence 
within the borders of each state. (2) Everyone has the right to leave any 
country, including his own, and to return to his country. 
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The United States along with the other member nations, has 
pledged itself to achieve, in cooperation with the United Nations, the 
promotion of universal respect and observance of the human rights 
and fundamental freedoms set forth in the declaration, and, it seems 
to me, we here in the United States should be faithful to our pledge. 
Thank you very much. 

Senator GREEN. Thank you very much. 

Senator Hickenlooper, have you any questions? 

Senator HickentLoopsmr. Yes. 


CONSTITUTIONAL GUARANTEES AND RIGHT TO TRAVEL 


Congressman Lindsay, do you take the position that the Congress 
has no right to pass this legislation at all? 

Mr. Linpsay. I do not. 

Senator HickENLooPER. How do you make that compatible with 
your position that the right to go from and return to the United States 
is a fundamental constitutional right? 

If it is, how can the Congress touch it? 

Mr. Linpsay. Certainly, the first amendment is—I won’t say the 
first, because I do not think the Bill of Rights distinguishes between 
all the rights enumerated there in their importance, but the first 
amendment, to me, as I[ stated, I think, is probably the one I should 
most hate to lose; but no one takes the position that the first amend- 
ment is an absolute right or guarantees an absolute right which 
under no circumstances can be touched by the Congress. 

Indeed, the courts, and the Supreme Court, time and time again, 
have sustained abridgements of the first amendment in the interests 
of protecting society as a whole. 

Personal liberties are to be safeguarded all the way until they at 
some point clash with the general welfare, and the same is true in this 
area here. 

Therefore, what I am suggesting is that although legislation is 
certainly appropriate and, undoubtedly, for clarification purposes if 
nothing else, essential at this point; nevertheless, in view of the fact 
that we are dealing with a constitutional right, you have got to 
approach it with a scalpel and not with a meat cleaver. 

When you come to the question of the use of, and practice of, using 
confidential information in the administrative process, I think that 
under proper safeguards a statute which spelled out its usage in careful 
terms would survive the test of constitutionality, but it is close. 

I do not think there is anybody in this room today or who has 
testified heretofore, or who will come hereafter, who can predict 
exactly what the Supreme Court or any other court would do when it 
meets the question of the constitutionality of the use of confidential 
information in the administrative process. 

I think, if you will excuse me, if you will permit me an example 
here, some years ago I was with the Justice Department and in the 
course of my duties I argued a case before the Supreme Court of the 
United States entitled Jay v. Boyd. 

The question in that case—I was arguing for the Government— 
and the question in that case was whether or not due process had 
been accorded a deportable alien who had applied for suspension of 
deportation. 
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Under the processes a hearing was held and the suspension of depor- 
tation was denied on the ground of confidential, undisclosed infor- 
mation. 

Well, that was a close case, because the alien had been found 
deportable, and it was like one who had been convicted of a crime 
appealing for a suspension of sentence, and in those circumstances the 
Court held that the authorities were entitled to resort to confidential 
information. 

The Government won the case by a 5-to-4 decision, with four 
separate dissents, but the interesting part is that after the decision 
was over, the Commissioner of Immigration decided to reexamine the 
whole practice, which he did, and he revised his regulations to provide 
that in the future if confidential information was to be used in order 
to make a decision on a case, that somebody in the highest authority 
would have to OK it first to make the decision as to whether it was 
necessary to the case and necessary to the national security. The 
feeling was that if you let the thing go down into the low channels 
and people start resorting to confidential information out of sheer 
laziness, if nothing else, and the interesting thing is also that it has 
been found, as a result of that new procedure that practically no case— 
and, indeed, I do not think any case—has had to be decided on the 
basis of confidential information. 

But I think further that if it should come to a test under those 
circumstances where the use of it is the rare exception to protect 
techniques and informants of known reliability, and where it is author- 
ized at the highest level, the Court would sustain its constitutionality, 

It is a long answer to a question. 


LEGAL RESTRICTIONS ON CONSTITUTIONAL RIGHTS 


Senator HickeENLooPER. Well, it seems to me to be a rather involved 
process of differentiation between what you allege to be—and I’m not 
necessarily quarreling with you one way or the other—the funda- 
mental right of a citizen, on the one hand, and these chipping-away 
processes which the Legislature can put into effect. 

Of course, we have the suspension of due process and everything 
else under certain circumstances. 

Mr. Linpsay. Sure. 

Senator HickENLooPEeR. We can have martial law and things of 
that kind under certain circumstances of national emergency. 

But it seems to me if it is, as you contend, a fundamental right that 
in the absence of any constitutional devices for emergency situations, 
that the position must be that we cannot touch it. There is nothing 
we can do about it. 

Mr. Linpsay. I cannot agree with you on that, Senator Hicken- 
looper. 

You have got abridgements, lawful abridgements, of the first 
amendment all over the place right now in various legislation, local 
and national. 

Senator Hickentoorer. In that case, it is surely not a fundamental 
right in the truest sense of the term. 

Mr. Linpsay. Certainly it is. Your right to travel is curtailed, 
as the State Department has probably pointed out in testimony, by 
the use of the red light in trafic. 
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In asense, the Smith Act is a curtailment of free speech, and a lawful 
one under our Constitution. 

There unquestionably is—of course, the courts are fond of pointing 
to the classic example of the illegality of an individual shouting “fire” 
in a theater. 

It depends on the times, the circumstances and everything else. 

Senator HickENLooper. I agree that these rights have been cut 
down and curtailed in innumerable cases, but by the same token it 
seems to me that the Legislature has pretty broad powers to put such 
regulations into effect as it feels are in the public interest. 

Where do you run up againt the legislative right to pass laws 
regulating such activity? I do not suppose you and I could decide 
that here today. 

Mr. Linpsay. No; that is pretty hard. 

You got a little warning from the Supreme Court in the Kent- 
Briehl cases where it raised a little bit of a flag and said if proper 
authority is granted by the Congress to the Secretary of State to deny 
the issuance of passports, ‘‘take care in how you do it because you 
may run afoul of constitutional safeguards.” 

It does not mean that you cannot do it, however, but I am tryin 
to suggest here that there are areas where legislation, as a practical 
matter, will be sustained by the courts, providing the approach is 
careful. 

Senator HickENLoopER. I think that is all, Mr. Chairman. 

Senator GREEN. Senator Lausche, have you any questions? 

Senator Lauscue. I would like to ask Mr. Lindsay some questions. 

On what provisions of the Constitution do you primarily rely in 
proving that the right of travel is a constitutional right? 

Mr. Linpsay. The first amendment. 

Senator Lauscuer. That is the right of freedom of speech? 

Mr. Linpsay. Correct. 

Senator Lauscuy. You did also mention that it may be related to 
the provisions of the fifth amendment. 

Mr. Linpsay. Which is more procedural. In other words, if you 
are dealing with a right, then a right may not—the denial of that 
right may run afoul of the fifth amendment. It may be a violation 
of the due process clause of the fifth amendment. 

Senator Lauscuse. The paragraph reads as follows; 

Nor [shall any person] be deprived of life, liberty, or property without due 
process of law. 

You think those two together 

Mr. Linpsay. I do. 

Senator Lauscuse. You feel that the omission in the Constitution 
of a declaration that the right of travel shall be inviolate was not 
deliberate and did not preclude the interpretation of the other pro- 
visions as being a guarantee on the right of travel? 

Mr. Linpsay. That is correct. 

Senator Lauscue. Were you in the hearing room this morning when 
I asked a question about these implied constitutional rights which are 
not specifically enumerated? 

Mr. Linpsay. Regrettably I was not here. 

Senator Lauscue. From an academic standpoint, if the Constitu- 
tion does not specifically provide that the right to travel shall be 
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inviolate, would you be willing to express an opinion on whether the 
right to work without belonging to a labor organization, a fraternal 
organization, is also a constitutional right that cannot be—— 

Mr. Linpsay. No; because I have not studied it from that point of 
view that carefully. I could not venture an opinion on that. 

Senator Lauscue. Do you think there might be some question? 

Mr. Linpsay. As a lawyer I could not make a statement on that 
without examining it with great care. 

Senator Lauscur. Now then, going to the next subject, you are 
of the belief that we can write into this law provisions which will 

ermit the Secretary of State to use what he describes as confidential 
information received from certain sources without violating the due 
process clause? 

Mr. Linpsay. I think so; I think so; and the method that I have 
suggested is—I would not have suggested it unless I felt that it would 
survive the courts. 

Senator Lauscue. Have you studied the various bills? 

Mr. Linpsay. Most of them. I have just gotten through studying 
the Fulbright and Wiley bills. I have studied the other ones hereto- 
fore; yes. 

met: Lauscue. How long were you in the Attorney General’s 
office? 

Mr. Linpsay. Two years. 

Senator Lauscue. How long have you been in Congress? 

Mr. Linpsay. This is my first term. 

Senator Lauscue. All right. Thank you very much. I enjoyed 
listening to your paper. 

Mr. Linpsay. Thank you, Senator Lausche. 

Senator Green. Thank you very much for presenting your case. 

Mr. Linpsay. Thank you, sir, 

Senator Green. The next witness, Leo Pfeffer, of the American 
Jewish Congress of New York, is not present this morning. However, 
his statement will be made a part of the record. 

Senator Lauscus (presiding). Who is the next witness? 

Is Mr. Malin here? Mr. Patrick M. Malin. 

Mr. Matin. Yes. 

Senator Lauscue. All right, Mr. Malin, will you take the stand? 


STATEMENT OF PATRICK MURPHY MALIN, EXECUTIVE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Mautn. Mr. Chairman, the American Civil Liberties Union is 
grateful for the committee’s invitation to testify on the bills now 
before it. 

The chief clerk informed me last week that because of the pressure 
on the committee’s time he would appreciate my submitting in advance 
50 copies of the analysis which we have prepared of those bills. 

I did so, and instead of reading that I would like, with your permis- 
sion, to offer it now formally for the record. 

Senator Lauscue. It will be received and included in the record 
as if fully recited. 

Mr. Maurin. Thank you. 

The chief clerk also suggested that I talk for about t0 minutes on 
the general principles which we think are involved in the analysis 
which we have made of those bills. 
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We have in the American Civil Liberties Union been studying this 
matter since 1950, and have made the results of our successive studies 
available to the Department of State, to the courts in various cases, 
and to the Congress in its consideration of bills heretofore, as well as 
making our reports public. 

We are grateful to the Bar Association of the City of New York, to 
various Congressmen and Senators, to the Department of State and 
to the courts for having incorporated more or less over the years the 
results of the studies which we have made. 

In the courts, the dealing with the due process questions has been 
most conspicuous, 

The due process basis of the studies which we have made, and for 
the court decisions made, of course, is in the fourth through the 
eighth amendments. 

The court decisions heretofore have dealt with such matters as the 
kind of hearings to be made available in the administrative agency, 
the passport service of the State Department. 

They have also dealt with the question of how much, if any, there 
was in the way of statutory authority for the administrative regula- 
tions of the State Department. 

The courts have dealt less copiously so far with the problem of the 
first amendment just alluded to by Congressman Lindsay, but they 
have dealt with those questions in respect of the beliefs and associa- 
tions question. 

I would like nost of all in the few minutes that I am using this 
afternoon to deal with the big unresolved issue to which you have 
returned from time to time, both this morning and this afternoon. 

(Short recess. ) 

Senator Lauscue (presiding), All right, let us proceed. 


RIGHT TO TRAVEL 


Mr. Maurin. Mr. Chairman, I was in the midst of suggesting that 
what the court decisions up until now have left as an open end, which 
is being considered here most of all, especially in your question this 
morning and this afternoon is the degree to which there is a funda- 
mental citizen’s right to travel. : 

I myself think, and the union thinks, this is not merely a matter of 
the Ist amendment but also a matter of the 9th and 10th amend- 
ments. The ninth amendment reads, as you know, that the enumera- 
tion in the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people; and the 10th reads 
that the powers not delegated to the United States by the Constitution 
or prohibited to it by the States shall be reserved to the States, 
v5, cnempbatf or to the people. 

That is like the principle of free speech, free press, peaceable as- 
sembly, and petition for redress of grievances in the first amendment, 
which is of great constitutional principle. 

It has to be applied from time to time by particular legislation as 
well as being derived through court decisions from the organic law of 
the Constitution itself. 

Our position, as you will see from a detailed analysis which I have 
submitted for the record, is that the right to travel, buttressed by 
the Ist, 9th, and 10th amendments, is absolute, with the exception. 
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one, that when the United States is at war, at war with a particular 
country, then it is proper to circumscribe, to deny, the right of citizens 
to travel to that country and, second, that it is proper for the United 
States to deny to its citizens the right to travel if those citizens are 
under legal obligation by virtue of either criminal or civil process. 

In dealing with that fundamental right, and the exceptions, we are, 
of course, involved in a matter of choice. 

Robert Murphy this morning, in his testimony and his answers to 
questions, showed that the Department recognizes that it is inevitably 
involved in a matter of choice, with special reference to Latin America, 
for example, and the right of American citizens to travel to Latin 
America today without any passports at all. 

Well, in my own personal capacity I have come to have a great 
deal of sympathy with the problem of both the Department of State 
and the Congress in determining how to provide legislatively and 
administratively for this line drawing. I served in the Department 
of State in 1943, and then, on nomination by Secretary Hull, as the 
senior American on the staff of the Intergovernmental Committee on 
Refugees which between 1943 and 1947 was an exposed sector of 
American diplomacy, as well as international organizational effort. 

During that time I become closely acquainted with the Visa Division 
and the Passport Office of the State Department, and I knew then and 
know now how few people have been denied passports even as things 
have stood. 

There has been, of course, little in the way of legislative provision. 
This legislative provision has been enabling legislation, and that is 
about all. Within that the Department has had to make up its mind 
as it has gone along. 

I think legislation is needed both to clarify the proper precinct of 
national security and the proper precinct of individual liberty, and I 
would hope that the legislation provided for those two purposes 
would not be so discolored by the Communist part of the problem as 
to be unworkable in any way with respect to all of the other citizens of 
the United States. 

In summary, I think that the problem that is frequently called the 
passport problem could be better handled if we separate the issuance 
and withholding of passports, on one side, and the use of the other 
techniques under law for the purposes that commonly we think of 
serving by withholding or revoking passports. 

The rest of what I have to say in elaboration of that point. 

I want both the job of security and the job of liberty to be better 
done by separating in our minds and in legislation the handling of 
passports and the handling of what we fear in connection with pass- 
ports. 


INTENT TO COMMIT CRIME AGAINST UNITED STATES WHILE ABROAD 


If a crime is committed or if you feel that there is an intent to com- 
mit abroad a crime against the United States by someone who might 
have a passport to travel abroad, you have something which you can 
handle outright either by indictment for the crime or by indictment 
for conspiracy to commit a crime. 

I think that is the proper way in a free society under a democratic 
government to handle that kind of threat, not by withholding a pass- 
port. You come to grips with both of them better that way. 
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Senator Lauscne. Would you explain your reasoning in stating that 
if a crime is committed in a foreign land we could indict the perpetrator 
in the United States? 

I am frankly not familiar with 

Mr. Matin. No. Ifa person, a citizen of the United States, travel- 
ing abroad commits a crime against the United States then, of course, 
we can move for extradition. 

Up to that point, the gathering of evidence that he has committed 
a crime against the United States has to be done by surveillance, and 
while he is abroad, mostly by getting the friendly government in 
whose territory he is traveling to help on the surveillance. 

Senator Lauscun. That is, there would be jurisdiction in our courts 
to proceed with the prosecution when a crime against our Government 
is committed? 

Mr. Matin. Yes, because it is a crime against our Government. 

I am very careful to say a crime against the United States. I am 
not now talking about a crime which may be against the laws of 
England, for example, but not against our laws, but crimes in this 
security area, for example, against the United States. 

Now, it is clear enough that if somebody commits a crime against 
the laws of the United States before he goes abroad, you can move by 
indictment of that crime. 

Also if you have evidence that he is engaged in a conspiracy toward 
committing a crime, after leaving this jurisdiction, then the conspiracy 
becomes the crime and he can be indicted for the conspiracy. 

Closely related with this business of the anterior commission of a 
crime or the anterior participation in a conspiracy to commit a crime 
is another danger which is frequently referred to; namely, the danger 
of allowing a person who goes abroad who has become in the ordinary 
course of his work by Government employment, for example, possessed 
of classified information. 

There is a good deal of worry lest through voluntary or involuntary 
coercion abroad, he may be the means of releasing that confidential, 
that classified information. 

If that is the sort of situation which we are trying to protect our- 
selves against, of course, a Government employee can be forbidden 
by his employer to go abroad if there is that kind of threat which we 
seek to protect. 

If he still wishes to exercise his citizen’s right to go abroad he can 
be dismissed from Government employment before he goes. 

That leaves unsolved merely the problem of what in his mind he 
might take abroad from his earlier experiences. 

ou have a choice of risk, which seems to me to be unavoidable, an 
unavoidable choice. 
_If you were thinking in terms of the Government not wishing to 
tip its hand early, although it felt morally certain, more than morally 
certain, that a crime had been committed or there was a conspiracy 
In existence to commit a crime, but might not wish prematurely to 
reveal evidence, if that is the Government’s decision then, of course, 
surveillance can be resorted to, whether at home or abroad. 

It is not a complete answer. There are loopholes. In this area you 
always have a choice between what you do to damage a free society 
with respect to all other citizens who are innocent, by restrictive 
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passport policies on the few whom you are trying to get at, and to 
apprehend and to bring to legal trial. 

I do not know any way by which you can get a hundred percent of 
both values surely obtained. I think you are inevitably confronted 
by a choice of risks. 

Let me make the point in another way, however. 

I hear constantly—I have been hearing now for 10 years in my 
present job, I have heard it before in my earlier work, I hear constantly 
that the Government does not wish to tip its hand, and I understand 
that. 

[ had the same problem when I was an international public official, 
not wishing to tip the Government’s hand. There is no greater give. 
away than to refuse a passport to a man, especially if you invoke the 
privilege against allowing disclosure of confidential information, 
There is no giveaway which is more of a dead giveaway by the Goy- 
ernment than that it is suspicious and more than suspicious of a par- 
ticular person to whom a passport is refused. 

I would like to-—— 

Senator Lauscur. What is the giveaway; the suspicion? 

Mr. Maury. No; the giveaway is the refusal, you see, especially 
when you say the refusal is challenged, ‘‘We are holding to the refusal 
on the grounds that the information is too secret to be disclosed in 
hearings.” 

If you say those two things, Senator, the giveaway is a dead give- 
away to anyone who has not already been warned that he is suspected, 
and that there is a lot of secret information available against him. 

If you really want to protect the Government against having to 
tip its hand, you will lift the business of passport granting or refusing 
out of that particular frame of reference, it seems to me, and concen- 
trate your effort to keep people here, if you do not want them to leave 
on the normal processes of indictment for crime or indictment for 
conspiracy to commit a crime. 

Those you cannot reach that way or are unwilling to reach that 
way, you have to take as a risk in a choice of risks. But you do not 
reduce your risk; indeed, you increase your risk to national security if 
there are repeated instances of refusals of passports, and on the ground 
of nondisclosable information. 

This point is practically never made, and I do not make it as an 
expert in intelligence or counterintelligence but as one who has just 
picked up this kind of experience in the course of both present and 
past work. 

Well, I have taken too long on this point. 

Senator Lauscue. That is all right. 

Mr. Maun. The other point that is frequently raised as a ground 
for refusing passports is a noncriminal point. It is said that this 
person has not committed a crime. We do not expect that he wil 
commit a crime. He has no classified information. Therefore, there 
is no question of voluntary or involuntary release of it abroad. But 
if he should go abroad, he will make speeches against the United 
States or his very going abroad, even if he is silent while he is there, 
may interfere perhaps with some foreign policy strategy in respect, 
say, of the recognition of Red China. 

Now, this is a hard one, this is a tough one, because the administra- 
tion of foreign policy is one of the gravest matters and one of the most 
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delicate matters, and I have no doubt at all, if I were in Robert 
Murphy’s shoes, I would be worried by whatever any American 
citizen abroad did which brought discredit to the United States. 

A lot of people bring discredit on the United States, quite apart 
from any political opposition to American foreign policy. Among 
other ways, they bring discredit on the United States by their talk 
about American foreign policy, and this worries me. It is a worry, it 
seems to me, which you simply have to put up with in a democratic 
government and a free society. walk. 

People at home worry us, too, whatever policy we may be individ- 
ually espousing, they worry us if they attack that policy. They 
worry us if they attack that policy abroad. 

Combine that with the fact that a passport is treated not merely 
as a means of identification but as a kind of declaration that the United 
States will stand in some sense behind this person if any trouble comes 
to him abroad. Personal danger can come to people, and despite 
their sincerity that in traveling abroad in dangerous areas they would 
waive the protection of the United States, this does not solve the 
Government’s problem entirely, because formal waiver is one thing 
and popular expectation of what the Government should do if an 
American gets into difficulty abroad is another thing. 

So I think you are up against once more a choice of risks. 

It seems to me that about all we can say here is that people ought 
not to be kept from going abroad by the technique of passport refusal, 
even if there should be criminal action in the offing. 

You ought to take other kinds of action if you are going to take 
action to prevent criminal effects, and particularly if all you suspect 
is that people are going to sound off or to be in an inadvertant way, 
maybe, the instruments of calling into question the strategy of the 
State Department or of the whole American Government or run into 
personal danger. 

In that domain it seems to me you have to take your risks on the 
side of saying let them go and take the consolation. It is more than a 
consolation that you have kept the country strong in the sense that 
you have kept it free and close to the preachment that our country 
distinguishes between how an American is able to live in his govern- 
mental framework and how those who live under tyranny have to live 
in their governmental framework. 

Take the number of Americans who can, on their own initiative, 
go this summer to the Soviet Union and the number of Russians who 
are allowed by their Government to come to this country or any other. 
If these numbers and the kind of investigation and restrictions now 
obtaining are contrasted, this will provide a partial answer to those 
who think that in foreign policy all governments are the same. 

I think they are not, and I think it is important for us to seize every 
point we can to make it quite clear that even in respect to foreign 
policy the handling of individuals is drastically different here from 
what it is under any kind of tyranny. 

I speak as one who handled refugees from Nazi terror, and then 
refugees from Communist terror, so I say this with deep personal 
commitment and not merely with professional recitation. 

Thank you very much. 

Senator Lauscuz. Which of the bills do you feel conforms more 
closely to your expression? 
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Mr. Matrn. It seems to me that S. 806 conforms most closely 
It seems to me that the next most close approximation is S. 2287 
The third most close approximation is S. 2315. 

I should rate them in that order of preference. 

The Bar Association of the City of New York has made a much 
more detailed analysis in the general area of S. 2287 than we have 

Senator Lauscure. Thank you very much. It is a very fine presen- 
tation. 


(The prepared statement of Mr. Malin follows:) 


STaTeMENT or Patrick Murpay MAtin, Executive Director oF THE AMERICAN 
Civit Liperties UNION 


My name is Patrick Murphy Malin. I am the executive director of the Amer- 
ican Civil Liberties Union, on whose behalf I appear here today to testify. 

The union is a nonpartisan organization of private citizens founded 39 years 
ago to promote and defend the rights guaranteed by the Bill of Rights and the 
Constitution. Among these rights is the freedom to travel, both within and 
without the United States. This freedom, as defined by the Supreme Court in 
Kent & Briehl v. Dulles, is one element of that “liberty,’’ secured by the fifth 
amendment, of which no person may be deprived without due process of law, 
This freedom, we believe, is also an integral element of the rights guaranteed by 
the first amendment, for without it beliefs can be stifled, associations thwarted, 
and the press obstructed; and by the 9th and 10th amendments. 

This view of the right to travel underlies the following formal statement of the 
union’s position: 

‘An American citizen has the right to travel within this country and also the 
right to travel to and within any other country with which this country is not at 
war. 

“He is entitled to a passport identifying him in such foreign travel provided he 
is under no legal obligation, by reason of criminal or civil process, to remain within 
the United States. 

“In case of refusal or delay in the issuance of a passport, full disclosure of the 
reasons shall be given with the right to a prompt and full due process hearing and 
court review.” 

Our position, based firmly on the belief that freedom of travel is a constitu- 
tional right, rejects the assertion that there may be any restrictions placed upon 
the issuance of passports on either a personal or a geographic basis, except in 
the case of an individual under criminal or civil process (i.e., when he is com- 
pelled to appear in a court or to comply with its demands), or in the case of a 
country with whom we are at war. 

The right to travel is not, of course, absolute. But here, as with other con- 
stitutionally protected liberties, the right may be inhibited only upon a showing 
that the inhibition is justified by the presence of extraordinary circumstances— 
circumstances which clearly and presently threaten the continued life of our 
Nation. We do not believe that such extraordinary circumstances now exist. 
The curbing of a constitutional right is even more grievous when the limitation 
flows from an individual’s political status. Prior to the decision of the Supreme 
Court in Kent & Briehl v. Dulles in June 1958, passports were withheld from 
individuals not only for failing to reply to the questions pertaining to past and 
present Communist Party membership, but even in cases where Communist 
Party membership was not in issue, passports were withheld from individuals 
because of unpopular beliefs and associations. But we maintain that absent a 
clear and present danger, a person’s beliefs and associations, no less his inten- 
tion to speak critically of any aspect of American life—freedoms which are con- 
stitutionally protected at home—cannot be grounds upon which to deny him 
the necessary documents to travel abroad. As Justice Stewart well said in 
Kingsley Pictures Corp. v. Regents (27 Law Week 4492, 4493), ‘“‘* * * the first 
amendment’s basic guarantee is of freedom to advocate ideas * * *. Its guar- 
antee is not confined to the expression of ideas that are conventional or shared 
by a majority.” 

With respect to acts abroad which it is believed would threaten the security of 
our Nation, it is our belief that there are ample methods for dealing with this 

roblem other than by refusing to issue a passport to the individual concerned. 

t seems to us that if the Federal law enforcement authorities have sufficient in- 
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formation to warrant the belief that an individual intends to commit abroad a 
crime against the United States, there are two courses open to them. If the 
plans to commit the crime have been formulated in this country, a properly drawn 
indictment for conspiracy would seem to be the correct remedy. On the other 
hand if there is not sufficient evidence to warrant such an indictment, it would 
appear to be beyond the reach of the Government to attempt to interfere with 
travel of a citizen merely because it is suspected that he intends to commit a 
crime against the United States abroad. Such a suspicion is necessarily prob- 
lematical. It should and could be further substantiated by counterintelligence 
gurveillance. If it is then established that a crime has in fact been committed 
which violates the laws of the United States, the evidence should be marshaled 
to await the return of the individual or, if possible, international extradition pro- 
ceedings should be instituted. 

In brief, a criminal prosecution should be instituted if a crime has been com- 
mitted in this country. If no crime has been committed, there is no civil liberty 
principle which prohibits continued surveillance, but there is a civil liberty prin- 
ciple which prohibits the abrogation of the constitutional right to travel on the 
basis of a surmise that an individual harbors the intent to commit acrime. Bare 
intent will not sustain a prosecution; no more should it sustain the restriction of a 
basic liberty. 

A further question I wish to discuss is the continuing claim made by the Gov- 
ernment that discretion in the issuance of passports is intimately associated with 
the conduct of our foreign affairs and that passports may, therefore, be invalidated 
for travel to specified geographical areas. In a very real sense it is true that pass- 
ports and foreign relations are closely related, for when Americans travel abroad 
they are the representatives of our country. As such their activities and be- 
havior very likely have as great an impact upon our foreign relations as do official 
acts and pronouncements. Yet I imagine no one would justify the revocation of 
a passport—a constitutional right recognized by the Supreme Court in Kent & 
Briehl v. Dulles—because a U.S. citizen conducted himself abroad with something 
less than dignity or maturity. 

But this, of course, is not what the State Department means when it claims that 
passports and foreign relations go hand in hand. Its meaning rather is that the 
execution of foreign policy—e.g., with regard to Communist China—defines and 
may restrict the exercise of constitutional rights otherwise available. 

It is not within the organizational competency of the ACLU to argue for or 
against any purpose of foreign policy. However, we maintain that whatever may 
be such purpose, it must not be implemented by methods which violate a constitu- 
tional freedom. To admit the contrary would be to admit as well that any legiti- 
mate function of Government may be carried on by any means whatsoever 
whether or not it violates fundamental liberties. The exercise of the power over 
foreign affairs stands in no favored position in comparison with any other power 
of the Federal Government. Although foreign affairs are a grave matter, par- 
ticularly in today’s world, their constitutional bounds must be observed, as are 
those of the power to tax or the police power. The essence of our form of govern- 
ment is the recognition of the fact that goals must invariably be approached by 
means which are consonant with constitutional guarantees of individual freedom, 

It is for these reasons that the American Civil Liberties Union has been support- 
ing the case of William Worthy, who has been denied a passport because he refused 
to agree not to travel to those countries for which the Department of State has 
refused to validate passports. Our support of that case is based simply on our 
belief that the Government has no right to deny American citizens the right to 
travel by closing specified geographical areas to them. 

Having stated our views generally on the constitutional questions which we 
believe are raised in this area, I would like briefly to comment upon the several 
bills now before this committee. 

5. 806: We are in agreement with the provisions of this bill, and urge its adop- 
tion. The bill expressly recognizes that freedom of movement is one of our 
fundamental liberties, subject only to the exercise of the war power and the power 
of the government to prosecute criminal violations. (The policy adopted by the 
American Civil Liberties Union allows greater restriction of travel than the terms 
of 8. 806. Sec. 4 of the bill permits the Secretary to refuse to issue a passport 
to any person under criminal process. Our policy would also approve the ex- 
tension of this restriction to individuals who are under civil process.) By omit- 
ting any reference to the restriction of passports on the basis of a claimed right 
under the power to conduct foreign relations, the bill recognizes that the exercise 
of this power does not include the right to interfere with the freedom to travel. 
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Likewise, the bill explicitly prohibits applying a test of beliefs or association to 
the issuance of passports. 

We are in agreement as well with section 5 which provides that the Secretary 
shall make pubiic the fact that the U.S. Government may not be able to give its 
protection to citizens in certain geographical areas, but which prohibits the Presj- 
dent from preventing travel in these areas. We have long urged that a person 
traveling in such an area be permitted to execute an affidavit waiving the pro- 
tection of the U.S. Government. If the Government believes in good faith that 
circumstances will prevent it from extending its usual good offices to protect its 
citizens traveling in any particular geographical area, it is proper that prospective 
travelers be so notified. But such travelers should be permitted expressly to 
waive their right to any protection if they so choose. Such a waiver does not 
entirely solve the Government’s problem if a citizen runs into difficulty, but it 
solves it as much as necessary. 

S. 2315: We are opposed to this bill, because we believe it presents substantial 
dangers to civil liberties. The principal danger lies in the vague language of 
section 2 which refers to “‘any person * * * [who] knowingly engages in activities 
for the purpose of furthering the international Communist movement * * *” 
U.S. v. Lattimore (215 Fed. 847 (C.A.D.C. 1954)) is an excellent case to demon- 
strate the deficiencies of this bill. There the language under scrutiny was an 
indictment charging that the defendant had testified falsely wnen he said “that 
he had never been a sympathizer or any kind of promoter of communism or 
Communist interests.’”” The court of appeals affirmed the dismissal of this count 
on the ground that it was void for vagueness. It was pointed out that “not only 
is it a basic rule that ‘criminal statutes must have an ascertainable standard of 
guilt or they fall for vagueness,’ but it is equally well established that an indictment 
must charge an offense with such reasonable certainty that the accused can make 
his defense’ (at p. 849). 

There are indeed activities which assist the cause of communism, but there are 
also activities of which no one can say with certainty that they are for the purpose 
of “furthering the international Communist movement.’ Statements of belief 
that do not agree with the official U.S. policy might conceivably be so character- 
ized. Statements or acts which do not contravene official policy but which bring 
discredit upon the United States might also be so characterized. 

In addition, all the legal problems of proving subjective intent are here mag- 
nified in the absence of customary judicial procedure. And the problems are 
further augmented by shifting to the applicant the burden of disproving that he 
“knowingly engages in activities for the purpose of furthering the international 
Communist movement.’’ This is a remarkable inversion of due process which 
offends the fundamental presumption of innocence that is an essential—an abso- 
lute—element of our criminal law. If it be claimed that all these objections fall 
because this is not a criminal statute, I would reply that its sanctions so far 
deprive the affected individual of his freedom of movement, that it should prop- 
erly be so treated. If the authority to restrict the issuance of passports is to be 
legislated, full due process safeguards must be provided, a point which a host of 
court decisions in the past decade have made abundantly clear. 8S. 2315 does 
not provide these safeguards. In addition to the vague language and the dis- 
regard of due process contained in this bill, it suffers from the vice of authorizing 
the use of confidential information and sources in violation of the sixth amend- 
ment. Section 7(b) permits nondisclosure of information ‘‘which would have 4 
substantially adverse effect upon the national security or the conduct of foreign 
relations.”’ 

As recently as June 30 last, Mr. Chief Justice Warren had this to say (in 
dictum) on the question of confrontation: 

“Certain principles have remained immutable in our jurisprudence. One of 
these is that where Government action seriously injures an individual, and the 
reasonableness of the action depends on fact findings, the evidence used to prove 
the Government’s case must be disclosed to the individual so that he has an 
opportunity to show that it is untrue. While this is important in the case of 
documentary evidence, it is even more important where the evidence consists of 
the testimony of individuals whose memory might be faulty or who, in fact, 
might be perjurious or persons motivated by malice, prejudice, or jealousy. We 
have formalized these protections in the requirement of confrontation and cross- 
examination. They have ancient roots” (Green v. McElroy, 27 Law Week 4528, 
4534). 

This is a statement to which the ACLU enthusiastically subscribes. In an 
area where competing values adduce serious conflicting arguments, we must make 
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a judgment one way or another. We have chosen in favor of the individual and 
the historic tradition of confrontation and cross-examination. We reason that 
liberty abridged in the name of security is an insupportable anomaly in the ab- 
sence of a clear and present danger to that security. It is painful enough to 
sacrifice freedom to accommodate the exercise of the power to wage war effectively 
(see Hirabayashi v. U.S., 320 U.S. 81, a decision to which the ACLU was opposed). 
It is more painful—and infinitely more perilous—to sacrifice constitutional rights 
where the countervailing value is asserted in the absence of a clear and present 


nger. 

§° 2987: With the exception of S. 806, this bill is the least restrictive and most 
clearly drawn proposal regulating passport procedure that is now before Congress. 
This does not mean that we endorse its passage, but if it were necessary to state 
a preference between this bill and the one just previously discussed, I would cast 
my vote here. 

I am pleased that Senator Fulbright incorporated into his bill express recog- 
nition of the right to freedom of movement, although he permits “minimal re- 
strictions’’ to be placed thereon. I am equally pleased with section 302(3) 
which, for the first time within my knowledge, expressly provides that the subject 
of an administrative hearing involving security matters shall be permitted ‘‘to 
examine all documentary evidence, including confidential data, introduced 
against him and to cross-examine the sources thereof; to cross-examine all wit- 
nesses, including confidential informants, appearing against him.’’ This is a 
marked advance in the administration of security proceedings that renders to 
the Constitution the deference it rightly deserves. The American Civil Liberties 
Union has long maintained that the imposition of a legal liability in the absence 
of the unlimited right of confrontation and cross-examination is an indefensible 
distortion of the rule of law. I have enlarged upon this topic above. I will say 
no more about it here except to repeat that this section represents to us the very 
minimum procedure that must be afforded all individuals, and its adoption here 
would be a truly significant restatement of the freedoms promised in the Bill of 
Rights. 

After noting these admirable provisions, I regret to have to say that we are 
opposed to the bill as a whole. In addition to what I have said about 8. 2315 on 
matters other than confrontation and cross-examination, we have several specific 
objections which I shall discuss very briefly because they duplicate in part our 
earlier discussion. 

It seems that the danger sought to be averted by section 203(b)(1)—namely, 
‘transmitting, without proper authority, highly classified secrets of the United 
States’—could more effectively be remedied by prosecuting the individual 
concerned if sufficient evidence exists that a crime has been committed. If no 
crime has been committed, a possible application of this provision would allow the 
Government to restrain the travel of a perfectly innocent individual who, by 
virtue of his employment, is familiar with classified information. Presumably the 
Government would be in fear of this information being forcibly extracted from 
him, or in fear of the information being voluntarily transmitted. Iam not familiar 
with intelligence and courterintelligence methods, and I don’t know how far 
these fears are real. But, to the extent that they are real, I presume that evidence 
is available to substantiate them. If there is such evidence, it is not unlikely 
that a crime has already been committed within this country; if no crime has been 
committed here, but our counterintelligence has proof of intended violence 
abroad, the proper procedure would be to advise the threatened individual and 
afford him the opportunity to alter his travel plans. If he insists on going none- 
theless, and if he cannot be sufficiently protected while abroad, this is one of the 
risks which we must take for the preservation of individual freedom—the heart 
of the civilization which we nationally defend. 

Section 203(a) (2) and (3) are subject to our earlier objections against restrict- 
ing the right to travel on the basis of beliefs and associations and of foreign policy. 
I would like to note, however, that the acts specified in subsection (b)(3) (“in- 
citing or conspiring to bring about attacks by force upon the United States or 
attempts to overthrow its Government by force or violence * * *’) appear to go 
beyond the advocacy prohibited by the Smith Act—to which we continue to be 
opposed—and approximate treason. As a practical matter, it seems that if the 
Government has reasonable grounds for believing that an applicant intends to 
perform the acts described here, it either has sufficient evidence to prosecute, or 
would prefer not to tip its hand by denying a passport but continue the suspect 
under surveillance until sufficient evidence has been collected. In either case, 
withholding of a passport ought not be treated as a criminal sanction. Mere 
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intent to commit a crime, absent any other act, is not a crime; given an cvert act 
in furtherance of the intent, a prosecution for conspiracy, not the denial of a 
passport, is the proper remedy. 

We have one further observation. Section 203(c) permits a passport to be 
denied if ‘‘the citizen owes the Government of the United States money for previous 
transportation back to the United States.”’ I suggest that it demeans the fune.- 
tion of the State Department to use its Passport Office as a collection agency. At 
the very least, this section should be amended so that it applies only to applicants 
whose “‘previous transportation back to the United States” was at their own 
request. But we would prefer to go further and strike this provision entirely, 
If an individual is indebted to the United States and refuses to pay his just debt, 
the Government should secure a judgment against him, like any other creditor, 
If he fails to satisfy the judgment, he could then be proceeded against like any 
other judgment debtor. 

Senator Lauscuz. Mr. Boudin. Leonard Boudin. 

Mr. Boudin, we will incorporate into the record your statement as 
if it had been fully recited, and I will ask you to summarize the 
thoughts you have on the bill. 


STATEMENT OF LEONARD B. BOUDIN, GENERAL COUNSEL, 
EMERGENCY CIVIL LIBERTIES COMMITTEE 


Mr. Bounprin. I had intended to, Senator, in view of the time 
limitations. 

I am accompanied by Dr. Clark Foreman, the executive director 
of the Emergency Civil Liberties Committee. 

I am myself its general counsel and, as you see from my written 
statement, I have been involved in considerable litigation as counsel 
for passport litigants, and argued the Kent and Briehl case in the 
U.S. Supreme Court for the petitioners. 

Very briefly let me state what my position is. I oppose Senator 
Fulbright’s bill because of the substantive provisions in it, that is, 
the classifications of persons who were to be denied passports, although 
I must say with due deference to Senator Fulbright from a procedural 
due process point of view, the bill is an excellent bill. 

Senator Lauscur. Which are the substantive provisions? 

Mr. Boupin. The substantive provisions of Senator Fulbright’s bill 
are set forth in section 203 on pages 5 and 6. 

Senator Lauscue. Oh, yes. 

Mr. Bouprin. And I oppose part (b). 


RIGHT TO TRAVEL 


My opposition to that part (b) on page 6 is that it is based upon 
a theory of preventive crime, that it would deny the exercise of a 
right held by the Supreme Court of the United States to be a con- 
stitutional right; namely, the right to travel, because of the possibility 
that in the course of such lawful travel the individual might commit 
a crime and I suggest that this theory of preventive crime is a theory 
which is antithetical to our constitutional system. 

A man should be punished through one sanction or another if he 
commits a crime, but the pursuit of the lawful right of movement, of 
mobility, of travel, should not be interfered with because of the pos- 
sibility that accompanying such lawful activity some unlawful activity 
will occur. 
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The only solution for the possibility that a crime may occur is to 
punish the criminal for the crime when it actually materializes into 
an act, and that is true inside the United States as well as outside. 

If we think that a person might be committing one of the crimes 
set forth in subsection (b) in his travels from New York to California, 
we cannot stop him from traveling. We must wait until he commits 
the crime. That is the democratic system. 

Now, for that reason I oppose Senator Fulbright’s bill. 


USE OF CLASSIFIED INFORMATION IN PASSPORT DENIALS 


Senator Wiley’s bill, S. 2315, is a very bad bill, in my judgment, 
and it would revive the departmental practices of the last decade 
which was struck down by the Supreme Court in Kent-Briehl v. 
Dulles. 

It would mean if we took the Wiley bill and put it into effect that 
persons would again, as they have for about 10 or 12 years, be denied 
the right to travel upon the basis of secret evidence, if evidence there 
was, because I think very often that they said there was secret 
evidence, but there was no evidence at all; and, second, that the 
denial would be based upon the fact that people were members of 
organizations on the Attorney General’s list. 

ow, we know what the Supreme Court has said in a number of 
cases, the Joint Anti-Fascist case and the Barsky case, and even in 
the most recent Barenblatt case, about the meaning of Attorney 
General’s list, and that it is not a list which is validly promulgated 
and it is not one upon which sanctions can be imposed. 

Yet the Department for many years—I’m talking about the Depart- 
ment of State—denied passports to people exclusively because they 
exercised their right of association by joining organizations which 
ultimately were found by the Attorney General in his view, by an 
ex parte, nondue process procedure, to be ‘‘subversive organizations.” 

So, since the Wiley bill would restore that practice, I oppose it just 
as I opposed the departmental practices for about a decade, which are 
no longer in effect because of the Supreme Court’s decision. 

As for the Humphrey bill, I have some question as to whether 
there is any necessity for it because today the Department, I think, 
is obeying the Supreme Court’s decision by granting passports to 
people who wish to travel. I still feel that since the Humphrey bill 
embodies what the courts would ultimately hold, namely, the absolute 
right to travel, except for people who are restrained by court order, 
because they are under indictment or otherwise 

Senator Lauscue. Is that the interpretation which you put on the 
Humphrey language in the second condition? 

. Boupin. Yes; exactly. 

Senator Lauscun. That is, the Department of State is under 
obligation to grant the right to travel abroad? 

r. Boupin. Precisely. I followed your interrogation on that 
point; that is quite right. 

Senator Lauscunr. Yes. 

Mr. Boupin. It is only a man who is subject to other restraints by 
indictment or bail bond or so forth, who cannot travel, and therefore 
the action of the Secretary of State is merely consistent with court 
orders, but because the Humphrey bill contains an affirmative state- 
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ment of the right to travel and because it is an improvement on the 
current situation with respect to geographical limitations, I would 
say that the Humphrey bill is a very good bill, and if there is to be 
legislation it should be that. 


PASSPORT DENIALS ON SECURITY GROUNDS 


Now, I would make only one further observation in view of the time 
and because you do have my statement and that is this: For 10 or 12 
years we watched the Department denying passports to American 
citizens. Not to 15 or 20—I had probably a hundred clients of my own 
who were denied passports over this period of time. 

The number of 15 found by Secretary Murphy is a number which 
represents people who ultimately followed all procedures, had final 
hearings, had final decisions. 

But, as I say, there were hundreds of others who were denied 
passports because they would not execute these affidavits with respect 
to membership in organizations on the Attorney General’s list, or 
because it was allegedly in existing secret evidence upon which the 
Department was relying. 

There was no evidence in the case of Dr. Nathan. There was no 
evidence—I know his record, and so does the world know his record, 
as a distinguished professor—but the Department stated there was, 
and stated in a hundred different cases. 

Now, all these poor people, people who wanted to travel for vaca- 
tions for culture, for education, for business, these people remained 
in the United States because they could not get abroad to Europe and 
Asia in some cases, but it was mainly Europe, and it was principally 
Western Europe. 

Senator Lauscue. What disposition was made of those cases? 

Mr. Boupin. For the most part, the Department said that since 
they refused to submit to interrogation with respect to their political 
views and associations, the Department would not render a decision, 
not that it was deciding against them. It would not make a decision, 
and most of these people had to accept it, and a number of other brave 
and courageous and good American citizens like Dr. Nathan went. to 
court, and gradually the courts came to the point where we saw the 
Kent-Briehl decision upholding the right to travel. 

Senator Lauscue. Those cases in which they said that inasmuch 
as the applicant refused to answer questions, ‘‘We will not decide his 
case,’”’ they were not placed in the category of denying them? 

Mr. Bouprn. That is exactly right. The Department reduced the 
figures by eliminating this very large number. 

Senator Lauscue. All right. 

Mr. Boupin. Just to conclude, we have this picture of a decade or 
15 years with an interference with the right to travel because people 
had exercised their right of association, their right of free speech. 

We may disagree, you and I, or we may agree, that they had, the 
particular positions taken by these people in joining organizations and 
making speeches. But that is no reason for denying what the Supreme 
Court has said to be a fundamental right to travel, what Judge Charles 
Fahy said 2 years earlier in the Shackman case was a natural right. 

What happened after June 16, 1958, in the United States? We 
now have about a year in which we have watched what has happened 
in connection with the passport situation. 
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Hundreds and thousands of Americans, including hundreds of 
people of the kind previously denied passports—in fact, the very 
individuals who were denied passports—who could not file applica- 
tions or would not, those people are now traveling abroad in Europe. 

I know many of them—-scores, if not hundreds, of my own clients— 
and I have watched them, and they are going to vacations to the 
Riviera, and they are getting culture in Rome—or they think they 
are—or they are traveling to the Soviet Union or they are singing at 
Stratford-on-Avon or they are painting in Switzerland. These are 
the innocent activities that hundreds of Americans are now liberated 
to engage in. 

And this, I think, is a very healthy situation. I am pleased that a 
client of mine, Mr. Paul Robeson, is able to play “Othello” in Strat- 
ford-on-Avon, and I think it helps the United States, and I am pleased 
that another client of mine, Rockwell Kent, was able to go to Switzer- 
land and paint the mountains there. 

I do not think anybody was harmed by that, and I am very pleased 
that Dr. Walter Briehl, whose lawsuit—whose case I handled in the 
Supreme Court, is today in Europe attending international conven- 
tions on mental health where he is making a contribution as a famed 
American psychiatrist. 

All of this is good, and the bills, particularly the Wiley bill, are 
directed at curtailing that very healthy, that beneficient right to 
travel. 

I do not think it can be done constitutionally. But to you, as a 
Senator, who has a right to exercise his own judgment as to the pro- 
priety of the legislation, constitutionality aside, 1 urge that an actual 
examination. of the picture be made and that you decide that the 
situation today is a healthy one, and we should not give the Depart- 
ment the chance which it had and which it exercised for so many 
years to prevent good American people from traveling because of 
their political views and associations. 

Present associations or past, true political views or imputed, it does 
not make any difference. Their lawful right to travel was prevented, 
and so I urge that there be no legislation or if there is that we have the 
Humphrey bill. 

I thank you for your courtesy. 

Senator Lauscnr. Thank you very much for a fine presentation. 

(The prepared statement of Mr. Boudin follows:) 


STATEMENT BEFORE THE SENATE COMMITTEE ON FOREIGN RELATIONS CONCERN- 
ING THE U.S. Traven Act (S. 2287) anp OrHEeR PENDING Passport LEGIsLa- 
TION (S. 806 aND S. 2315) 


My name is Leonard B. Boudin of New York City. I am appearing on behalf 
of the Emergency Civil Liberties Committee of which I am general counsel. That 
organization sponsored the test case of Rockwell Kent and Walter Briehl v. Dulles 
in which the U.S. Supreme Court declared invalid the then current passport 
regulations of the Department of State. It is presently supporting another 
important test case, that of the eminent American philosopher and novelist 
Waldo Frank in his suit to validate his passport for travel to China. 

The Emergeney Civil Liberties Committee is a national nonpartisan organiza- 
tion whose exclusive concern is with the protection of constitutional liberties. 
It welcomes the support of those who are equally and unreservedly devoted to 
our Constitution. It takes no position on social, economic, or political matters, 
however important, or those relating to foreign relations. 

I personally, as well as in my official capacity, have been concerned since 1952 
with the passport problem. In this connection I have represented numerous 
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citizens in the courts who thereafter received passports, including Dr. Otto 
Nathan, executor of the estate of Albert Einstein, Donald Ogden Stewart, Dr. 
Corliss Lamont, and Paul Robeson. I have written several articles on the sub- 
ject including “The Constitutional Right To Travel’? (Columbia Law Review, 
January 1956) and was one of the consultants to the Association of the Bar of the 
City of New York’s Special Committee on Passports, which produced an excellent 
report commented upon favorably by the chairman of this committee upon the 
floor of the Senate (106 Congressional Record 10926). 


PASSPORT LEGISLATION 


THE BACKGROUND 


Before considering the bills before the committee it would be well to note the 
legal posture of the passport problem. Prior to the Kent decision on June 16, 
1958, thousands of American citizens were denied or failed to apply for passports 
by reason of their political associations, past or present. ‘Those associations in- 
cluded not only the Communist Party but the hundreds of organizations upon 
subversive lists compiled by the U.S. Attorney General or by the House Com- 
mittee on Un-American Activities and the Internal Security Subcommittee of 
the Senate. Many citizens were subjected to extended examinations hy passport 
officials with respect to these political associations. Eventually, the passport 
application contained a questionnaire as to past or present membership in the 
Communist Party. The decisions of the Department were made upon the basis 
of informants’ reports whose veracity was not known to the Department and upon 
the refusal of the passport applicant to subject himself to such interrogation, 

On June 16, 1958, tne Supreme Court in the Kent case declared that American 
citizens had a constitutional right to travel. It held that the Department’s 
security regulations and in particular the inquiry as to Communist Party member- 
ship were illegal in that they were without congressional authorization. It held 
that the Department’s prior administrative powers which might possibly be said 
to have been ratified by the Congress were limited to denying passports to persons 
actually engaged in criminal activities. Even there, of course, the denial did not 
constitute the interference with travel which it does today. For we are still 
under the 1953 declaration of emergency which makes illegal exit and entry 
without a passport, and few countries today will admit aliens not bearing pass- 

orts. 

. As a result of this decision thousands of American citizens previously prevented 
from traveling because of their political associations, past or present, actual or 
imputed, have gone to Europe. Rockwell Kent painted the Matterhorn in 
Switzerland and had an art exhibit in the Soviet Union. Dr. Walter Briehl and 
other American psychiatrists are now attending international conventions on 
mental health; Paul Robeson is starring in ‘‘Othello’” in Stratford. They un- 
questionably add luster to the name of America both because of their creative 
endeavors and because they embody the judicially protected right to travel 
granted by the Constitution. 

We therefore turn to the proposed legislation to determine in the light of this 
background their provisions, meaning, or necessity. 


5. 806 


§. 806 is appropriately entitled “Right To Travel Abroad Act.”’ It was intro- 
duced on January 29, 1959, by Senator Humphrey for himself and Senators 
Anderson, Chavez, Hennings, Morse, Neuberger, and Symington. 

The bill contains a finding ‘‘that freedom of movement is basic in the scheme 
of American institutions” (sec. 2), that ‘such right should not be restricted but 
is subject to * * * the war power” and to “the inherent power of the State to 
prosecute persons for the commission of crime”’ (ibid.). It adds: 

“Tt is also the sense of the Congress that at the present time the crucial function 
of a passport is control over entry or exit; and that no test of beliefs or associations 
shall be applied to issuance of passports.”’ 

The Humphrey bill consequently authorizes only these restrictions upon travel: 

“Sec. 4. (a) Following a declaration of war by the Congress, the President may 
issue regulations and modify or revoke such regulations to govern the movement 
of persons out of, or into, the United States and its possessions. Upon the termi- 
nation of the war, any such regulations still in effect shall be revoked auto- 
matically. 

“‘(b) Following the outbreak of hostilities in which Armed Forces of the United 
States participate, the President may issue regulations and modify or revoke such 
regulations to govern the movement of persons under this Act in designated com- 
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bat areas. Upon the cessation of hostilities, any such regulations still in effect 
shall be revoked automatically. 

“(c) The Secretary of State may refuse to issue a passport to, or limit the use 
of a passport by, any person under indictment, information, or sentence for the 
commission of a felony.” 

A determination by the President that this Government cannot protect its 
citizens ‘‘in certain designated areas of the world”’ requires public notice to that 
effect (sec. 5(a)). However, ‘‘The President shall not forbid travel in these 
areas by persons under this Act.” 

Finally, the Administrative Procedure Act is made applicable to all passport 
proceedings, (sec. 6). 

We believe that in the absence of S. 806 a court would probably come to the 
same conclusions set forth in section 4 concerning the powers of the Government 
and the rights of the citizens under the Constitution. We see no objection and 
believe it would be helpful for the Congress as the lawmaking and policymaking 
branch of the Government to give affirmative protection in this way to freedom 
of movement. It would help to prevent a resurgence of the administrative 
excesses Which characterized our passport policy for a decade. 

We also believe that section 5 relating to travel in ‘“‘designated areas’? makes 
sense. The citizen should not be a governmental instrument in the field of foreign 
relations any more than he should be in the domestic field. Upon proper warning 
he is not entitled to protection if he goes to certain trouble spots. But he should 
not be denied the right to risk the danger, if danger there be. 

We therefore support the Humphrey bill. We are impressed with the fine 
statement of support for the bill by the Philadelphia yearly meeting of Friends 
and attach herewith the pamphlet ‘‘The Citizen’s Right To Travel Abroad,” 
published this year by the civil liberties committee of the Philadelphia yearly 
meeting. 

S. 2287 


We regret the necessity of opposing S. 2287, the United States Travel Act, 
introduced by the distinguished chairman of this committee and one who has 
shown his concern for the protection of the right to travel. For upon analysis 
we have come to the conclusion that while it is satisfactory procedurally,' it 
gives wide substantive powers to the State Department which it does not possess 
today, which are unnecessary, and which may well be abused to the irreparable 
injury of the citizen-applicant. 

The act’s statement of policy is as follows: 

“The Congress of the United States reaffirms that freedom of movement is 
essential to the maintenance of American values and institutions and includes 
the right to travel abroad. * * * It is the policy of the Congress that travel 
abroad by citizens should be free of governmental restraint, subject only to 
those minimal restrictions sanctioned by this Act and required by demands of 
national security. It is also the policy of the Congress that the President shall 
seek, in conjunction with other nations, to eliminate existing barriers to inter- 
national travel. 

“No restraints, whether temporary or permanent, may be placed on the travel 
abroad of any citizen except those restraints specifically provided for in this Act. 
Every citizen is entitled to receive and use a passport except as otherwise specified 
in this Act.” 

The restrictive provisions are as follows: 

“Travel abroad by citizens may be restrained, and passports may be denied 
to citizens, only on the following grounds: 

“(a) That the citizen is under indictment or information for a felony oe 
for viclating sections 206 and 402 of this Act; or is free on bail. * * 

“(b) That there are reasonable grounds to believe that the citizen, when 
abroad, would endanger the national security of the United States by (1) trans- 
mitting, without proper authority, highly classified secrets of the United States; 
or (2) inciting, or conspiring to bring about, international hostilities or conflicts 
which might involve the United States; or (3) inciting, or conspiring to bring 
about, attacks by force upon the United States or attempts to overthrow its 
government by force and violence; or 

“(c) That the citizen owes the Government of the United States money for 
previous transportation back to the United States.” 


! Except for the affidavit provision in sec. 202 discussed below. 
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Our concern is exclusively with subsection (b). However, appealing the ob- 
jectives, the fact is that the section is based upon a concept of preventive arrest 
which is not consistent with our Constitution or our institutions. The Govern- 
ment cannot impose sanctions (which include the impairment of a constitutional 
right) because of the possibility that a criminal act might be the consequence of, 
or occur in the course of travel. Analogous, even more far-reaching restrictions 
were applied in time of war (Rex v. Halliday (Ex Parte Zadig) (1917) A.C. 260; 
Liversidge v. Anderson (1942) A.C. 206; v. Greene Home By pes (1942) A.C. 
284; Rex v. Home Secretary (Ex Parte Budd) (1942), 2 K.B. 14, Korematsu y. 
U.S., 323 U.S. 214; Hirabayashi v. U.S., 320 U.S. 81). But as Mr. Justice 
Douglas noted in Kent & Briehl v. Dulles, “* * * The Nation was then at 
war. Nosuch condition presently exists” (357 U.S. at 128). A statute predicated 
upon the possibility of future crime carries within it the germs of other con- 
stitutional problems, particularly those of vagueness and lack of specific intent, 

Thus (1) the three standards are applicable to a citizen who may not intend 
the prohibited consequences but whose conduct, in the Government’s view, may 
lead to it; (2) What is there in the background. of the citizen that could lead to 
a determination that when abroad he might create international conflicts ‘‘which 
might involve the United States?”’ In the Perez case the Court last term upheld 
a statute based upon the theory that foreign voting might cause international 
repercussions. Is this the kind of conduct envisaged? For, if so, it has many 
variations including the exercise by citizens of their first amendme nt right of 
free speech when abroad. 

The third standard, conspiring to overthrow the Government is as amorphous 
in operation and equally dangerous in the light of the Department’s history, 
Membership in organizations on the Attorney General’s list was in the Depart- 
ment’s view evidence of participation in a conspiracy to overthrow the Govern- 
ment. There are numerous cases, administrative and judicial, which show the 
distinguished Americans thus invidiously classified. 

The Passport Office under Miss Frances G. Knight, its present Director, was 
a vast improvement over the system of Miss Knight’s predecessor—even before 
the Kent decision. While I have been in fundamental disagreement with Miss 
Knight in many matters and have more than any other lawyer been required to 
institute litigation for clients denied passports by her Office, I have the highest 
appreciation for her integrity, ability, and courtesy. Nevertheless, it would be 
unwise to grant such power to any Official in the light of the latitude permitted 
by these subsections. I am of a similar view with respect to the lack of wisdom 
in giving such powers to the proposed Passport Hearing Board. Our experience 
with the existing Board of Passport Appeals has not been such as to give us great 
confidence in any successor. j 

It is true that, unlike the situation under the Department’s 1952 regulations, 
decisions must be based upon evidence disclosed to the applicant with the right 
to cross-examine the sources of the evidence and to cross-examine confidential 
informants (sec. 302). It would be less than frank to deny the value and the 
novelty of this procedural due process. However, the fundamental objection 
remains that the substantive standards are, in our view, improper. They are 
based upon the “‘new system of preventive law applicable to the field of ideas and 
essentially different from traditional American procedures’”’ (John Lord O’ Brian, 
“National Security and Individual Freedom” (1955), p. 22). As Mr. O’Brian 
points out: 

‘“* * * Until these new administrative policies were adopted, this Nation had 
adhered firmly to the traditional Anglo-American method of combating activities 
of an antisocial character. Under that policy no direct attempt was made by 
law to prevent the wrongful act before it was committed other than by warning 
the citizenry generally of what the consequences would be. Once the wrongful 
act had actually been committed, its author and only the author was punished 
by the state. This elementary principle had long been embodied also in civil 
procedures. 

“The advantage of this age-long legal system lay in the relatively precise selec- 
tion that was made centering upon the wrongdoer, leaving the rest of the com- 
munity free from direct governmental action * * *’ (O’Brian, supra, pp. 22-23). 

The Supreme Court’s view of preventive law is quite clear. In Near v. Minne- 
sota (283 U.S. 697, 720), it said: “Subsequent punishment for such abuses as may 
exist is the appropriate remedy, consistent with constitutional privilege.’”’ In 
Schneider v. State (308 U.S. 147, 162), Lovel v. Griffin (303 U.S. 444, 451-2), and 
DeJonge v. Oregon (299 U.S. 353, 365), the Court rejected a system of prior 
restraint. See also Field, J., in Jn re Ah Fung (1 Fed. Cases 213, 217 (D. Calif.)). 
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Iam aware of the fact that the bar association’s special committee recommended 
the adoption of these standards. As indicated above, I was one of its many 
consultants. Nevertheless, I, of course, did not and do not support the adoption 
of these standards. I should prefer that no legislation be adopted rather than 
that which would put the Department into the business of violating the citizen’s 
privacy by inquiring into political association. That this would occur is indi- 
cated by section 202 of the bill: 

“Before a passport is issued to any person, such person shall subscribe to and 
submit a written application, duly verified by his oath or affirmation before a 
person authorized to take passport applications, containing answers to questions 
asked by the Department. Such questions shall be relevant to the substantive 
grounds for denial of passports specified in section 203. Any person authorized 
to take passport applications may administer oaths in connection with such 
applications.”’ 

And by the chairman’s statement on the floor: 

“Tt would authorize the Department to ask all passport applicants about 
recent Communist affiliations or activities, thereby filling the legislative gap to 
which the Supreme Court pointed last year. But I emphasize that this proposed 
legislation would not permit the Department to deny a passport solely on the 
basis of detested associations or beliefs’ (105 Congressional Record 10926). 

Finally I oppose the bill’s grant of authority to the President to restrict pass- 
ports “‘in the national interest” to certain countries (sec. 401). The provisions 
of the Humphrey bill appear far preferable on this point as well. I call the com- 
mittee’s attention to the remarks on this subject of Senators Magnuson and 
Neuberger (105 Congressional Record 11300-11301, July 1, 1959). 


S. 2315 


Senator Wiley’s bill, S. 2315 (July 1, 1959, 105 Congressional Record 11264- 
11265) would revive the Department’s policy of denying passports for political 
reasons. SS. 2315 authorizes passport denials and revocations to “any person as 
to whom it is determined on substantial grounds that he knowingly engages in 
activities for the purpose of furthering the international Communist movement, 
unless such person demonstrates to the Secretary, by clear and convincing evi- 
dence, that his activities abroad would not further the purposes of such move- 
ment.’”’ The standards, essentially those promulgated in 1952 and struck down 
in 1956 (Kent and Briehl v. Dulles) are: 

“(i) present membership in the Communist Party or former membership 
terminated under circumstances which reasonably warrant the conclusion 
that the person continues to act knowingly in furtherance of the interest and 
under the discipline of the Communist Party; 

“(ii) activities under circumstances which reasonably warrant the con- 
clusion that a person, regardless of the formal state of his affiliation with the 
Communist Party, is knowingly acting under the discipline of the Communist 
Party, or as a result of the direction, domination, or control exercised over 
him by the international Communist movement; 

“(ii) other facts which reasonably warrant the conclusion that the person 
is going or staying abroad to conduct activities for the purpose of furthering 
the interests of the international Communist movement.” 

The affidavit technique struck down in Kent is revived: 

“Sec. 3. The Secretary of State may require, as a prerequisite to the issuance, 
renewal, or extension of a passport, that the applicant subscribe to and submit a 
written statement duly verified by his oath or affirmation as to whether he is or 
has been within ten years prior to filing his application a member of the Com- 
munist Party.’’ 

The same lack in the 1952 regulations of procedural due process is continued 
by the bill’s provision for secret evidence: 

“Sec. 5. * * * the passport applicant or holder shall be informed in writing 
of the reason as specifically as is consistent with considerations of national security 
and foreign relations * * *’’ and 

“Sec. 7(b) In order to protect information, sources of information, anc investi- 
gative methods, disclosure of which would have a substantially adveise effeet 
upon the national security or the conduct of foreign relations, the Board may at 
any time consider oral or documentary evidence without making such evidence 
part of the open record. Prior to completion of its proceedings, the Board shall 
furnish to the individual a résumé of any such evidence, and shall certify thatit is a 
fair résumé. The Board shall take into consideration the individual’s inability 
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to challenge information of which he had not been advised in full or in detail or to 
attack the credibility of sources which have not been disclosed to him.” 

Judicial relief is limited: 

“Sec. 9 * * * In any such proceedings the court shall have power to determine 
whether any findings which are stated to be based upon the open record are 
supported by substantial evidence contained in that record, or, in the case of a 
résumé of evidence which was not made — of the open record in conformity 
with section 7(b) of this act, are supported by the résumé of such evidence, duly 
certified by the Board under said section (7 b).” 

I do not believe it necessary for me to offer further specific criticism of a bill 
whose defects must be apparent to the committee. My comments on a some- 
what similar administration bill in the 85th Congress were filed with this com- 
mittee. In order that this record may be clear, I submit an additional copy with 
the request that it be printed as appendix A to this statement. I also submit as 
appendix B for similar printing the statement of Dr. Clark Foreman, the distin- 
oor sociologist who is executive director of the Emergency Civil Liberties 

ommittee. This statement, which was filed with the committee in the 85th 
Congress, well illustrates the situation that would again prevail if Senator Wiley’s 
bill were to be adopted.? 
CONCLUSION 


It is now a year since the historic decision of the U.S. Supreme Court in Kent 
& Briehl v. Dulles. What do the prophets of doom now have to say about the 
dangers to American security arising from that decision? The proponents of 
restrictive legislation cannot point to a single instance of travel in this period 
which has been harmful to this country’sinterests. Precisely the opposite is true. 

We do not believe that there is a necessity for any legislation. But if the com- 
mittee believes otherwise, we urge that it recommend passage of the Humphrey 
bill for the reasons set forth above. 


STATEMENT OF CLARK FOREMAN, EXECUTIVE DIRECTOR, 
EMERGENCY CIVIL LIBERTIES COMMITTEE 


Mr. Foreman. My name is Clark Foreman, and I am director of 
the Emergency Civil Liberties Committee for which Mr. Boudin just 
testified. 

As he was not here this morning I want to make one comment on 
what Mr. Murphy said in terms of the matter of not being just a legal 
matter but a political matter, and it seems to me this is really the 
essence of it because you are being asked to breach a constitutional 
right or limit a constitutional right for political considerations, and 
this is exactly what should not be done. The Constitution should 
not be changed or our constitutional right limited for political con- 
siderations. 

Chairman Fulbright made it very clear when he showed that the 
security aspects of this thing are a farce, that you open up the whole 
hemisphere for espionage, which means that you cannot stop it by 
limiting passports to Europe. Obviously it is not a security matter. 

It is a political matter, and what the reasons that it is a political 
matter and the way it has worked is because they have been able to 
hold this over the people of the country and saying, “If you don’t 
behave you don’t get a passport.”’ 

This is what comes to the question of the numbers. Several people 
talked about just a few people, 15, 20 people. It does not make any 
difference. There are just two or three people who are lynched in the 
South every year, but the impact of that on the whole southern situa- 
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tion is tremendous, and so the question of the number of people, if 
everybody has to be approved as a political matter by a certain group 
of people in the State Department before they can travel. 

Senator Lauscur. We will adjourn this hearing today subject to 
the further call of the Chair. 


(Whereupon the committee adjourned, subject to the call of the 
Chair.) 
(The following statements were submitted for inclusion in the rec- 


ord:) 


STATEMENT OF AMERICAN JEWISH CONGRESS ON AMERICAN Passport LEGISLATION 
INTRODUCTION 


The American Jewish Congress, an organization of some 300,000 Jews, directly 
or indirectly affiliated, is committed to the dual, and for us inseparable, task of 
preserving and extending American democracy and promoting the creative sur- 
vival of the Jewish people. Because we believe that our freedoms rest upon 
government by principle rather than personality we are disturbed over the 
persistent intimations by the executive branch that a U.S. passport is something 
in the nature of a governmental favor, largely made possible by the good offices if 
not the largesse of the Secretary of State. And it is particularly distressing that 
this view should persist despite the fact that the right to travel is a constitutional 
right inhering in the fact of citizenship. 


THE NATURE OF THE PASSPORT AUTHORITY 


The most recent Executive demand for excessive, if not plenary, control over 
passport issuance is embodied in S. 2315 which has been recommended to this 
committee by spokesmen for the administration in terms of the utmost urgency. 
We shall speak of that recommendation and of the deficiencies of some of the 
specific provisions of this bill below. What troubles us initially is the general 
underlying assumption that the passport authority is among the powers available 
to the Secretary of State to wield at will when he thinks it necessary to achieve or 
preserve departmental objectives in the field of foreign affairs. This view seems 
to us in flat derogation of the doctrine that the right to travel is a constitutional 
right attaching to the individual not to be interfered with by government save in 
the most exigent or exceptional circumstance, and not be made to subserve other 
ulterior Executive purposes. 

Fortunately, it is not longer necessary to take the time of this committee to 
“i or prove that the right to exit is constitutionally protected. 

n the Government’s brief in Kent v. Dulles, submitted by the Solicitor General 
in behalf of the Secretary of State, the Government made the following concession 
in response to petitioners’ assertion of a constitutional right to travel: 

“On that point, there is no controversy between the parties. * * * we do 
not challenge, but readily accept, the existence of a general ‘natural’ or ‘constitu- 
tional’ right to depart or enter the country as an aspect of the ‘liberty’ subject 
to the protections of the Constitution’’ (brief for respondent Secretary of State, 
Kent v. Dulles, No. 481, October 1957, U.S. Sup. Ct., at p. 26.) 

In its decision in the Kent case, the most recent expression of its views on this 
subject, the U.S. Supreme Court unequivocally declared that an application for 
a passport is “‘an exercise by an American citizen of an activity included in con- 
stitutional protection,’’ and, moreover, “the right to exit is a personal right 
included within the word ‘liberty’ as used in the fifth amendment”’ (Kent v. Dulles, 
78 Sup. Ct. 1113 (1958)). 

From this would seem to follow certain implications for this committee. To 
begin with, since travel abroad is an autonomous right, of the same dignity as 
other constitutional rights, the issuance of a passport can no longer be claimed a 
mere “‘discretionary act’’ by the Secretary of State, to be approved or disapproved 
by him in consonance with his own evaluation of its possible impact upon foreign 
affairs. The startling breadth of discretion which the Department conceives 
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itself to have is indicated by the following colloquy between Senator Fulbright 
and Under Secretary of State Robert D. Murphy in previous testimony before 
this committee: 

“Senator Futsricut. Do you consider that the Secretary of State has com- 
plete discretion as to whether any American citizen may leave the United States? 

“Mr. [Ropert D.] Murvny [Under Secretary of State]. Yes, sir; I think he 
does under our law and regulations. 

“Senator Fu.sricut. Then he has complete discretion to prescribe what 
countries may be visited by an American traveler? 

“Mr. Murpny. Yes, sir * * *. 

“Senator Fu.sricut. Does the Secretary have complete discretion in pre- 
scribing activities which may be engaged in abroad by an American citizen, as a 
condition to the issuance of his passport? 

“‘Mr. Murpuy. Yes, sir * * *, 

“Senator Futsricut. If he thought the manners of the man were so egregious 
that they would cast reflection upon us, he could refuse the passport? 

“Mr. Murpuy. To cast reflections upon us? 

“Senator Futsricut. To cast reflections upon us, that he would be a poor 
representative of our country * * *. 

“Mr. Murpny. It would be a test of judgment there as to whether the activity 
would be injurious to our national interests. , 

“Senator Fut.isericut. But if he thinks so, he may refuse the passport? 

“Mr. Murpny. I think in the honest exercise of his discretion, he would have 
the authority” (Hearings before Senate Foreign Relations Committee on De- 
partment of State Passport Policies, April 2, 1957, at p. 10). 

Excuse for the virtually autocratic power the Secretary and the Department 
thus claim is sought in the fiction that passport regulation is a necessary incident 
of the power to conduct foreign affairs, very much like, it would appear, the 
power to negotiate with foreign sovereignties or to enter into international 
agreements. 

Because at one time it was thought reasonable to give the Secretary of State 
administrative responsibility for the issuance of passports and because we know 
the Secretary of State conducts foreign affairs we have gradually permitted habits 
of language and of association to convince us that his discretionary authority over 
passports is somehow indispensible to the proper carrying out of foreign relations, 
And we maintain this position though all the visible facts of our life deny it. 
This was not the rationale for giving the Secretary passport responsibility in 1856 
and certainly it ought not be the rationale for giving him increased authority now. 
In the words of Justice Douglas, the strictly foreign affairs significance of a pass- 
port is, at most, of ‘‘subordinate” importance (Kent v. Dulles, op. cit. supra, at 
p. 1120). 

During the early years of our national life, no passport of any kind was required 
for travel abroad. Those who did apply for passports obviously did so only 
because they thought that proof of American citizenship would prove a useful 
and added convenience. The Government’s own brief in the Kent case insists 
that ‘‘passports issued by the United States have not changed their form or 
nature since the early days of the Republic” (brief of Respondent Secretary of 
State, op. cit., supra, at p. 29) and the Government’s argument then immediately 
goes on to quote approvingly as the very first description of the passport, the 
following comment in Urtetiqui v. D’ Arcy (34 U.S, 692, 699 (1835)), as follows: 

‘‘* * * Tt is a document, which, from its nature and object, is addressed to 
foreign powers; purporting only to be a request that the bearer of it may pass 
safely and freely, and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an American 
citizen; and which, by usage and the law of nations, is received as evidence of the 
fact. * * *” [Emphasis added.]} 

In other words, the passport from its inception was nothing more than a certifi- 
cate of identity. And agreeing with the Government’s brief that its purpose has 
not changed, that should be its principal function today. 

The fact of citizenship, however, is preeminently an evidentiary matter. It is 
a matter of record, not of policy. Surely every citizen should be able to demand 
as of right a document he can offer to other governments certifying his status, and 
the passport fills that purpose. Neither the citizen nor the Government should 
be permitted to distort it into something more. A passport is not a letter of in- 
troduction It is not an official attestation that the holder is a man of probity or 
honesty, that he is prudent, moral, or upstanding, or that he is a desirable repre- 
sentative of his government. More than half a million passports are issued each 
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year and the volume is increasing annually. Obviously the Department of State 
cannot and does not vouch for the personal attributes of each one of these persons, 
All that the Department can conscientiously assert and all the passport can 
meaningfully signify is that the holder has fulfilled the requirements for citizenship 
and is now entitled to enjoy the incidents of citizenship, whether or not the Secre- 
tary of State likes or approves of his views or his person. 

Passport control was so clearly only a matter of certifying status that, during 
the early stages of our history, a variety of Federal officers as well as State and 
local officials, and even notaries public, issued documents in the nature of certifi- 
cates of citizenship addressed to foreign offices requesting treatment according to 
the usages of international law. (See brief of Respondent Secretary of State, 
op. cit., supra, at p. 31.) 

To put an end to the confusion and opportunities for fraud offered by this 
practice the statute of 1856 (recodified in 1926 and now 22 U.S.C. 211(a)) was 
enacted directing that the Secretary of State be granted exclusive authority to 
issue passports. This was a rational solution, but it was one made principally 
in the interests of administrative regularity and the prevention of fraud and not 
predominantly in furtherance of the Secretary’s obligation to conduct foreign 
relations as such. Thus, 3 years after the enactment of the 1856 statute the 
Attorney General stated that “‘[t]he impositions practiced upon the illiterate and 
unwary by the fabrication of worthless passports, led to the passage of the 
law * * *.” And in 1898, an official State Department manual on passports 
declared: 

“In time of peace, a law-abiding American citizen has always been free to leave 
the country without permission of the Government”’ (‘‘The American Passport,”’ 
pp. 3-4 (1898), cited in Boudin, ‘‘The Constitutional Right To Travel,’’ 56 Co- 
lumbia Law Review 47, 52 (January 1956)). 

The evident intention of the Congress both in 1856 and upon the recodification 
of the statute in 1926 was to centralize and regularize passport issuance procedures; 
conversely, its purpose was not to permit new substantive limitations upon the 
eligibility of a citizen to qualify for a passport. (See note, “‘The Passport Puzzle,” 
23 University of Chicago Law Review 269 at 272, note 25 (1956); Doman, ‘‘A 
Comparative Analysis: Do Citizens Have the Right To Travel,’’ 43 American 
Bar Association Journal 307, 308 (1957); Barnett, ‘‘Passport Administration and 
the Courts,’’ 22 Oregon Law Review 193, 194 (1953).) 

Now, however, we are asked to agree that passport issuance, conceived as a 
routine ministerial function, has somehow become a vital accessory to the conduct 
of foreign affairs. In repeated testimony and statements to the Congress, admin- 
istration representatives have urged enactment of S. 2315 and its predecessor 
bills because “each day and week that passes without it exposes us to great 
danger.’’ With all respect to the Executive, it is hard to conjure up the perils 
the President and his advisers apparently envision. Precisely what is it that can 
happen to jeopardize our security—seemingly any moment—that could not 
happen if S. 2315 were not enacted? It is not improbable that the security of 
government, or even the more fragile and ephemeral superstructures of foreign 
policy, will be shaken because a handful of private persons, however irresponsible 
and extreme, are more able to travel themselves to say personally what could 
just as readily and effecvively be said by private mail, taped broadcast, filmed 
interview, or extensive writings published abroad? Despite the protestations of 
the executive branch there is nothing to warrant such fears or even to justify the 
more composed view that passport issuance has any important independent 
effect upon foreign affairs. 

It is true, of course, that although the passport authority and the power to 
regulate international travel is not necessarily ancillary of foreign affairs, this 
does not mean that this authority has no important uses or value for the Secretary 
of State. It would be disingenuous to pretend that the attainment of depart- 
mental objectives is not facilitated and furthered by impowering the Secretary 
to seal off all Americans from whole sections of the world against whom he may 
wish to invoke sanctions, or to restrain at home persons who are likely to engage 
in voluble criticism of his policies if permitted to go abroad. Unquestionably, 
hostile or malicious criticism, expressed abroad in troubled areas, particularly by 
Americans, may materially detract from the prestige and influence of the Secretary 
among foreign peoples and make international negotiations more difficult. 

But much purely domestic behavior might have exactly the same effect. Ad- 
verse comment by representative and reputable public spokesmen in America, 
sharp criticism by prominent sections of our own national press, condemnation of 
Department policies by respected political commentators at home, can more 
genuinely impair the standing and influence of the Secretary of State abroad 
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than any conceivable acts abroad of those persons who have been denied passports 
under the Secretary’s past rulings. One bluntly hostile editorial in the New 
York Times, or in the oe chain, probably can more significantly discredit the 
Secretary of State than a dozen meetings, assemblies, or conventions addressed 
by Paul Robeson abroad; one harshly critical column by Walter Lippmann may 
have more disruptive effect upon departmental objectives than any number of 
speeches in foreign countries by Rockwell Kent, Corliss Lamont, Weldon Dayton, 
or any _ the so-called troublemakers who in the past have been denied permission 
to travel. 

It may well be true that foreign nations are more acquiescent in dealing with 
a Secretary of State who enjoys the obvious unanimous support of his nation 
at home, and more stringent in dealing with the Secretary whose views encounter 
strong dissent. But these are the trials and tests of office. It is nowhere con- 
tended that to ease his task the Secretary of State should be invested with power 
to limit the freedoms of speech, press, or association when he has reason to believe, 
as he no doubt often has reason to believe, that the exercise of personal liberties 
impedes his ability to conduct foreign affairs with requisite forces and authority, 

n issuing or withholding passports, the Secretary of State is dealing with rights 
of American citizens just as directly as if he were abridging other protected 
freedoms. Denial of a passport literally restrains the individual to movement 
within the territorial limits of the United States. 

In 1918, for the first time, a law was passed authorizing the President, when 
the United States is at war, to make it unlawful for a citizen to leave the country 
without a passport. In 1941, this power was extended to national emergencies. 
At present, section 215(a) of the McCarran-Walter Act (8 U.S.C. 1185) empowers 
the President, in time of war or during periods of national emergency proclaimed 
by the President, to issue a proclamation imposing restrictions on the foreign 
travel of American citizens. The statute provides that after the President has 
issued such a proclamation it shall be unlawful for a citizen to leave or enter the 
United States without a passport. A fine of up to $5,000 and a prison term of 
up to 5 years may be imposed for violation of the section. 

In January 1953 President Truman issued a proclamation (No. 3004, Jan. 17, 
1953) making the restrictions of section 215¢a) effective. The authority to 
impose these restrictions on foreign travel was based on the existence of the 
national emergency proclaimed in 1950 at the beginning of the Korean war 
(Proc. 2914, 15 Fed. Reg. 9029). Both the proclamation declaring the Korean 
emergency and the proclamation requiring passports for foreign travel have 
continued in effect to the present time. As a result, it is now unquestionably a 
crime either to leave or to enter the country without a passport. 

The passport, moreover, has become a convention of international practice. 
Failure to receive a passport is an almost complete bar to foreign travel. In 
response to a 1952 questionnaire circulated by the Yale Law Jourral to 37 foreign 
countries, only 5 indicated that they would admit American citizens without a 
passport (61 Yale Law Journal 171 ,N. 3 (1952)). 

For a variety of reasons, among them the insistence of other countries upon 
such documents as a prerequisite for entry, it may no longer be feasible to return 
to our uninterrupted practice up to 1918 under which there was no mandetory 
requirement of a passport for travel abroad. But since the denial of a passport 
prevents exit and impinges upon basic and protected rights, the scope of discretion 
of the issuing authority must be severely and stringently limited. 

We submit that it may properly be exercised only in those cases in which 
physical detention is clearly and obviously auxiliary to the execution of justice 
within our own country. Thus we believe that passports legitimately may be 
refused to the following categories of persons, and only to the following categories 
of persons: 

Fugitives from justice; 

Persons under indictment; 

Persons free on bail; 

Persons under court restraining orders; 

Persons who owe the U.S. Government for previous transportation back 
to the United States, and 

Persons promoting passport frauds and persons otherwise attempting to 
avoid legal obligations. 

Significantly, the Supreme Court in the Kent decision noted that when the 
basic passport statute was recodified in 1926, the practice of the State Depart- 
ment was to refuse passports only to persons ‘“‘participating in illegal conduct, 
trying to escape the toils of the law, promoting passport frauds or otherwise 
engaging in conduct that would violate the laws of the United States.’’ Under 
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the Kent decision, the Secretary is again limited to that power. Our proposal 
therefore is essentially declaratory of present statutes as construed by the Court. 
It is declaratory also of the conviction that responsibility for the administration 
of passport control does not impute power to lay down substantive conditions for 
eligibility. As administrator, the Secretary may decide the size and form of the 
application blank. He may not decide who the applicants shall be. The passport 
is predominantly a certificate of identity; not a mechanism for the attainment of 
State Department objectives. We submit that neither the Secretary of State 
nor any other Government official may seek to perfect the discharge of public 
office by trading and dealing in the rights of private citizens. 


GEOGRAPHICAL LIMITATIONS 


Before turning to matters relating to the eligibility for passports only of par- 
ticular persons, we should like to consider those geographical limitations of general 
applicability that affect not only single citizens but all Americans, placing them 
behind an unscalable administrative wall once a Secretary has decreed sections 


of the world unfit for American visitation. 


In some ways the intrinsic social detriment is maximal when geographical re- 
strictions are invoked. Denial of a passport to an individual affects only that 
one person directly; the larger community only incidentally. But a prohibition 
enjoining all citizens from traveling in a proscribed area imposes a general harm. 

The importance of American travel abroad, perhaps particularly to those 
countries with whom our relations are strained, has been everywhere noted, most 
significantly by the last two Presidents. 

President Truman in 1952 declared: ‘“‘We shall never be able to remove suspi- 
cion and fear as potential causes of war until communication is permitted to 
flow * * * across international barriers.’’ More recently President Eisenhower 
in July 1955, in a speech to the Geneva Conference, called upon the nations of 
the world ‘‘to lower the barriers which now impede the opportunities of people 
to travel anywhere in the world * * *,”’ And in May 1958 the President sent 
Congress a report recommending liberalization of travel restrictions ‘‘as one of 
the best means of improving international relations.’”’ Regrettably, Secretaries 


of State under each of their administrations have persisted in official conduct 


directly contrary to the wisdom of the Presidential position. 

At the present time, the Secretary of State is empowered to and actually does 
limit travel to certain regions abroad pursuant to the authority granted him by 
sections 124 and 126 of Executive Order 7856 (22 C.F.R., secs. 51.75-51.77). 
Passports now are generally stamped invalid for travel in Hungary, Albania, 
Bulgaria, and to portions of China, Korea, and Vietnam under Communist con- 
trol. The constitutionality of this authority has not been conclusively deter- 
mined by the U.S. Supreme Court, although it is true that the most recent state- 
ment by the U.S. Court of Appeals for the District of Columbia has upheld this 
power (Worthy v. Herter, No. 14806, decided June 9, 1959). In that case, the 
court noted that, although it might not agree with the particular judgments of the 
Executive in restricting travel to any specific country, it advised the appellant 
that ‘‘this is an argument he should make to the President and to the Congress.”’ 
(Ibid., p. 14.) It is to this committee, therefore, that we must take recourse for 
measures to alter and revise present procedures. It is up to the Congress to 
clarify and fix these national policies. 5S. 2315, the administration proposal, does 
nothing to aid in this direction. Obviously, its proponents are content to permit 
present practices with all their inequities to remain unchanged. 

For years the principal defense of the authority of the Secretary to place large 
areas of the world off limits was an ostensible desire prophylactically to insure the 


‘safety of citizens by precluding their travel. In a letter to the chairman of this 


committee of May 19, 1958, Assistant Secretary of State William B. Macomber, 
Jr., justified the retention of the power to bar travel to geographical areas in the 
Secretary of State, and protested against any congressional intervention, by 
arguing that “the Executive has information not available to the legislative 
branch and on the basis of which he is especially qualified to make decisions” 
(Congressional Record, June 13, 1958, p. 9963). In other words, both the Con- 
gress and the Nation at large are asked to have implicit faith in the benign wisdom 
of the Secretary of State in his decision on our behalf to seal off large portions of 
the world from our inspection. The right to travel is subordinated to the sub- 
jective policy evaluations of a particular Secretary and his staff. 

The record of the actual manipulation of this authority by the Department of 


State has been of particular interest to the American Jewish Congress, especially 
a8 it has been invoked in the Middle East. We suggest that the vagaries of this 
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application presage what may be expected unless measures are promptly adopted 
curtailing the power of the Secretary to declare areas of the world out of bounds 
for American citizens. 

On November 8, 1956 (Federal Register, title 22), a ban was imposed forbidding 
travel to Egypt, Israel, Jordan, and Syria. Thereafter all passports contained 
this legend: ‘This passport is not valid for travel to or in Egypt, Israel, Jordan, 
and Syria.’”’ We submit that as a matter of record, and despite departmental 
ciaims that the prohibition derived from official contention that ‘‘the safety of 
American citizens could not be fully protected’’ in those countries, (see testimony 
of Deputy Under Secretary of State, Robert D. Murphy, Hearings Before the 
Senate Committee on Foreign Relations on Department of State Passport Policies, 
April 2, 1957, at p. 3), it was in fact continued long past the time when disorder 
had ceased and allowed to operate instead as a form of economic sanction or 
pressure upon Israel sorely in need of the springtime Passover and Easter tourist 
traffic. 

Nominally this ban was imposed because of the danger to American travelers 
in these four countries but it will be noted that although Syria and Jordan, who 
were not involved in the Israeli-Egyptian hostilities, were covered by the ban, 
Lebanon, a member of the Arab League which had not yet signed a peace treaty 
with Israel, was not. It will be noted, too, that the ban was imposed on November 
8, 1956, 2 days after all four of the parties to the hostilit‘es had formally agreed 
to a cease-fire and was continued until April 1, 1957. 

Not all travel to Israel stopped. Exceptions continued to be made, in the words 
of Frances G. Knight, Director of the Passport Office, “for such travel as con- 
sidered to be in the national interest.’”’ It was not considered in the national 
interest, however, to allow rabbinical or congregational leaders to make religious 
pilgrimages to the Holy Land or religious Jews who wished to celebrate and com- 
memorate in the Holy Land a miraculous escape from an Egyptian dictator of an 
earlier era. On February 6, 1957, Dr. Maurice N. Eisendrath, president of the 
Union of American Hebrew Congregations, wrote to Miss Knight as follows: 

“Dear Miss Knicur: A group of some two dozen of our national congrega- 
tional leaders are planning to make a religious pilgrimage to the Holy Land for 
the festival of Shavuos. Shavuos is one of the three pilgrimage festivals, and 
it has been the custom of the Jews to journey to the Holy Land for prayer and 
inspiration on that holy day for many, many centuries. In fact, in the days when 
the great Temple of King Solomon stood in Jerusalem and in the dé sys when the 
second temple was build after the return from Babylon, Jews traveled from the 
many lands of the diaspora and from the cities of the Holy Land itself. Jews 
traveled to Jerusalem on these three pilgrimage festivals. 

“Tt is my understanding that the present restriction imposed upon American 
citizens will prevent our people from traveling to Israel for this purpose. This 
development is a source of grave distress and deep pain to all of us. 

“T am writing in order to urge that this ban on travel to Israel and the Far 
East be lifted. I hope you will not deny us the privilege and opportunity of 
engaging in this religious pilgrimage but will swiftly lift the ban and enable our 
people to undertake their planned trip to Israel * * *.”’ 

On February 18 Miss Knight replied: 

“Dear Mr. E1rsenprarna: In view of existing conditions in the Middle Hast, 
passports are not being issued for travel to Egypt, Israel, Jordan, or Syria except 
for such travel as is considered to be in the national interest. 

‘‘We must therefore decline to provide passport facilities for the above countries 
at this time * * *,” 

This ban was ostensibly imposed to prevent the risks of travel in countries sub- 
ject to disorder. But Great Britain, France, and Canada and in fact every other 
country in the world imposed no suc h ban upon their nationals, contenting them- 
selves merely with advising them about the risks of travel in this area. It is hard 
to believe that every country in the world was less concerned about the safety of 
its nationals than was the United States. Despite the present wholesale kid- 
naping of American nationals in Cuba, there has never for a single day been a 
ban upon travel to that country. Even more remarkably, although yesterday 
our Government was called upon to land the Marine forces in Lebanon, the State 
Department did not at that time find it necessary to curb travel to that country, 
relying only upon admonitions addressed to the discretion of private travelers. 

We believe it unconstitutional for the Secretary to attempt the pi aternalistic 
prerogative of forbidding Americans to travel, “for their own good.” We have 
already indicated that we believe it unlawful to demean any constitutional 
freedom to the level of a mere instrument of foreign policy. We believe, therefore, 
that there should be no authority to restrict travel to any country or nation with 
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which this country is not presently engaged in active hostilities. Certainly 
there should be no such authority without accompanying congressional consent. 

We do, of course, readily endorse the view that the Secretary should be granted 
authority to declare certain areas unsafe. We believe he should, in addition, be 
authorized along the lines suggested in the Humphrey bill, 8. 806, to permit 
citizens to waive protection in those designated areas and thereafter to travel at 
their own risk. Such waiver provision would have the dual advantage of pre- 
venting abuse or embarrassment of American authority abroad while at the same 
time preserving for the individual, volition and choice in making up his own mind 
as to the risks of travel. Enactment of a waiver provision should be ac- 
companied by appropriate amendment of title 22, United States Code, sections 
1731 and 1732, relieving the United States of all obligation to protect citi- 
zens traveling in countries proclaimed by the President or the Secretary to be 
unsafe. 

We are aware that Assistant Secretary Macomber has previously indicated in a 
letter to this same committee (Congressional Record, June 13, 1958, p. 9964) 
that ‘‘a waiver by a citizen of the protection of his Government would have little, 
if any, legal effect, because diplomatic protection is the right of the Government, 
to be exercised in the discretion of the Government, and the individual citizen has 
no righi to insist on it or disavow it.’ But this position is contradicted by history. 
The State Department has adopted this method of withdrawing protection in 
disturbed areas rather than making travel there unlawful a number of times in 
the past. For example, in 1939, the State Department called upon American 
citizens ‘‘in their own interest to refrain from the right that they have’’ to travel 
on vessels of foreign countries (1 State Department Bulletin 345 (1939); see also 
24 State Department Bulletin 770 (1951)). 

Protests against the insulation of parts of the world from American travel by 
the Secretary of State have been many and varied and continuous. In the main, 
they have come from members of the press. While we recognize the importance 
to a free society of the right of reporters to travel without restriction, we believe 
that all citizens have that right and that none may be placed in an inferior status. 
We, therefore, oppose proposals that would endow especially privileged groups 
with the right to visit areas of the world prohibited to the garden variety of 
American citizens. 

Our position is more general and extensive. The confusion and maladminis- 
tration that has accompanied restraints on travel to particular regions, specifically 
in connection with travel to Communist China, are too well known to be repeated 
here. What must be repeated here, and reaffirmed, is the right of Americans to 
go, as Americans have always gone, to all parts and corners of the world to look, 
see, wonder, criticize, and learn. And, in the absence of active hostilities in which 
this country is a partner, to do so without prior permission or restraint by the 
President or the Secretary or any other official or functionary of Government. 


DENIAL OF PASSPORT TO PARTICULAR PERSONS 


Section 2(a) of S. 2315 provides as follows: 

“(a) In accordance with the findings in section 1, the Secretary of State is 
authorized to refuse to issue a passport, or to revoke a passport already issued, 
to any person as to whom it is determined on substantial grounds that he know- 
ingly engages in activities for the purpose of furthering the international Com- 
munist movement, unless such person aacsenen to the Secretary, by clear and 
convincing evidence, that his activities abroad would not further the purposes of 
such movement. 

“(b) The Secretary shall consider as evidence of activities in furtherance of the 
international Communist movement, within the meaning of subsection (a)— 

“(i) present membership in the Communist Party or former membership 
terminated under circumstances which reasonably warrant the conclusion 
that the person continues to act knowingly in furtherance of the interests 
and under the discipline of the Communist Party; 

(ii) activities under circumstances which reasonably warrant the conclu- 
sion that a person, regardless of the formal state of his affiliation with the 
Communist Party, is knowingly acting under the discipline of the Communist 
Party, or as a result of the direction, domination, or control exercised over 
him by the international Communist movement; 

“‘(iii) other facts which reasonably warrant the conclusion that the person 
is going or staying abroad to conduct activities for the purpose of furthering 
the interests of the international Communist movement.” 
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We have already referred to the absurdity of withholding passports to particular 
persons in the name of foreign policy or internal security while other forms of 
intercourse and commerce with every nation of the world remain free and open. 
Considering the contemporary perfection of the arts of recording and filming it is 
absurd to believe that provocation of foreign sentiment against the direction of 
American policy cannot be carried out almost as effectively from within the 
United States as by personal visit abroad. Considering the immunity enjoyed 
by the diplomatic pouch and private mails, it is absurd to believe that vital secrets 
or classified information must be transmitted by personal courier rather than 
through the channels of ordinary correspondence. The use of passports to prevent 
conspiratoral activity abroad does not, in the words of Henry Steele Commager, 
“rise to the dignity of an argument.’’ He observes: 

“The allegation that those who go over on legitimate errands might perhaps 
engage surreptitiously in illegitimate activities does not rise to the dignity of an 
argument. If it is a matter of conferring with dangerous men abroad, the mails 
are still open and functioning, and denial of the right to travel is pretty futile. 
If it is a matter of illegal activities, it is time enough to deal with those when they 
have occurred, or when there is evidence that they will shortly occur. No such 
danger has ever been cited’’ (Saturday Review, Jan. 11, 1958, p. 69). 

These factors being almost self-evidently true there occurs no reason to bar 
peacetime travel because of personal political views except as a device of sheer 
coercion or punishment. We do not believe that we have enough to fear even 
from persons who espouse the totally reprehensive views of communism to warrant 
compromise of principle. As noted in Watkins v. United States (354 U.S. 178, 
at pp. 197-198), the danger of this practice is that it affects not only the specific 
individuals who are denied passports but almost as vitally the rest of our citizens 
who may well find it expedient if not necessary to modify and reform their speech 
and associations in order to avoid a similar disability. 

“If everyone who expects to travel must so comport himself as to satisfy the 
notions of Federal bureaucracy about political ideas, associations and activities, 
control over travel may well become a powerful instrument for Federal control 
of thought’’ (Commager, “Where Government May Not Trespass,” New York 
Times magazine, Mar. 24, 1957, at p. 32). 

In considering the effect of provisions as loose as section 2 obviously much 
depends upon the Administrator. It is relevant therefore to describe briefly the 
pattern of the State Department’s conduct in this field since ‘“‘in accordance with 
familiar principles, the * * * [regulations] must be tested by * * * [their] 
operation and effect’? (Near v. Minnesota, 283 U.S. 697, 708). This record is 
hardly one to inspire confidence. It certainly does not confirm the State Depart- 
ment’s claim that its implementation of the passport statute “does not reflect 
abuse of the passport power’ and that the Department has shown “scrupulous 
regard to the individual’s right to procedural and substantive due process of law’’ 
(104 Congressional Record, p. 9963 (June 13, 1958)). The State Department 
passport practices constitute rather a formidable argument against the grant of 
such special power to administrative officials. 

Thus, for example, Dr. Linus Pauling, the world renowned chemist, was refused 
a passport for 24 years, beginning in 1952 (except for two passports of limited 
duration), on grounds including the Department’s charge that an undisclosed 
source alleged that he was “‘a concealed member of the Communist Party,’’ and a 
later charge of “a consistent and prolonged adherence to the Communist Party 
line.”” He received a passport from an embarrassed Department only when he 
was awarded the Nobel Prize. It is of interest that Dr. Pauling’s award winning 
discoveries concerning the resonance of chemical bonds was suppressed by the 
Soviet Government as being inconsistent with the teachings of party line theo- 
retical physics. 

Judge William Clark, formerly of the Third Circuit bench, was deprived of his 
diplomatic passport and his subsequent application for a passport was denied, the 
State Department holding that his desire to state his views in Germany on certain 
topics would be “inimical to the best interests of the United States.’’ ‘The appro- 
yriate place” for such expressions, the State Department wrote, ‘‘is in the United 
States.” He initiated suit and, after a departmental hearing ordered by the 
district court, Clark v. Dulles (129 F. Supp. 950), he was given a passport. 

Dr. Martin Kamen, a scholar in the field of radiation physics and biochemistry, 
was repeatedly refused a passport from 1947 to 1955, on the ground that he was a 
supporter of the Communist movement, until he instituted a lawsuit against the 
Secretary. 

Dr. Otto Nathan, executor of the estate of Albert Einstein, was denied a pass- 
port for nearly 2 years, the State Department alleging in an affidavit filed in the 
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Court below that the Department “after full and careful consideration has con- 
cluded that it would be contrary to the best interests of the United States’’ to 
issue one to him (Dulles v. Nathan, 225 F. 2d 29). When that court directed a 
quasi-judicial hearing as a condition to a stay sought by the Department, a pass- 
port was issued (ibid.). Similarly, the prominent playwright Arthur Miller was 
denied a passport for travel until after his marriage to a well-known film star 
when the Department suddenly reviewed the information in their files and found 
that there was not sufficient evidence to show that at the time of issue Mr. Miller’s 
case “fell within the purview of the passport regulations” (hearings before the 
Committee on Foreign Relations, U.S. Senate, on Department of State Passport 
Policies, April 2 and 11, 1957.) 

These are only the more spectacular of the many cases that have occupied the 
courts, the press and the public the last 5 or 6 years. They establish incontro- 
vertibly that the regulations have been used as an instrument to su,press free 
expression, whatever their nominal intention at the time of promulgation. 

Congress may abridge first amendment rights only where “‘the gravity of the 
‘evil,’ discounted by its improbability justified such invasion of free speech as is 
necessary to avoid the danger” (United States v. Dennis, 183 F. 2d 201, 212 
adopted in Dennis v. United States, 341 U.S. 494, 510). The activities and 
behavior of persons who already have been affected by passport control and who 
may likely be affected in the future do not and cannot conceivably offer any 
danger which the Congress can legitimately restrain. 


VAGUENESS 


In determining whether to withhold passports the Secretary of State is authorized 
under section 2(b) (iii) to ‘“‘consider as evidence of activities in furtherance of the 
international Communist movement” any “other facts which reasonably warrant 
the conclusion that the person is going or staying abroad to conduct activiites for 
the purpose of furthering the interests of the international Communist move- 
ment.”’ 

It is an elementary proposition of constitutional law that delegation of authority 
to the executive department requires clear standards to guide administrative 
action (Panama Refining Co. v. Ryan, 293 U.S. 388; Schechter Poultry v. United 
States, 295 U.S. 495). The courts have held that while administrative officials 
may be empowered to limit freedoms under the Bill of Rights, statutes authorizing 
them to do so must state specifically the circumstances under which restrictions 
may be imposed. Statutes that conferred upon administrative officials “naked 
and arbitrary power’ to decide when citizens may exercise their constitutional 
liberties have been struck down by the Court on numerous occasions. See, for 
example, Yick Wo. v. Hopkins (118 U.S. 356 (1886)); Cantwell v. Connecticut 
(310 U.S. 296 (1940)); Kunz v. New York (340 U.S. 290 (1951)). In the Kent 
case, the Supreme Court citing the Panama Refining case, stated that “if that 
power [to restrict travel] is delegated, the standards must be adequate to pass 
scrutiny of the accepted tests.” 

It would be difficult to conceive of a broader delegation of power than that 
contained in section 2(b) (iii). There would be in practice virtually no limitation 
upon the “‘other facts’”’ which the Secretary is authorized to consider. We suggest 
that there is almost no guidance whatever in the phrase “activities in furtherance 
of the international Communist movement.”’ 

It is a well-established rule that a statute must be sufficiently definite as to give 
reasonable notice of the types of acts it encompasses. See Winters v. New York 
(333 U.S. 507 (1948)). Wesubmit that section 2(b) (iii) is devoid of ascertainable 
or precise meaning; that it is impossible to determine what acts fall within the 

hrase, “‘in furtherance of the international Communist movement.” It has 

een frequently noted that Communists occasionally share the purposes of others 
in the community and that this parallel interest should not be permitted to give 
Communists a monopoly of areas of general concern. If Communists seek the 
enactment of civil liberties legislation, that manifestly does not mean that those 
who advance civil liberties goals should be penalized because they may also thus 
indirectly contribute to what the Communists may regard as furtherance of their 
own purposes. 

Finally, section 2(b) (iii) offers no help to a citizen seeking to insure that he 
will not be refused a passport under its terms. A Federal court has dismissed 
perjury indictments against Owen Lattimore on the ground that the phrases Com- 
munist “sympathizer,” “follower of the Communist line,” and “promoter of 
Communist interest’’ were too vague to give him notice of the charges against him 
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(United States v. Lattimore, 215 F. 2d 847; 232 F. 2d 334). The provisions of 
section 2(b) (iii) are hardly more definite. 


PROCEDURES FOR FAIR HEARING AND REVIEW 


It is no longer doubtful that passport applicants are entitled to procedural due 
process. See Bower v. Acheson (106 F. Supp. 445 (1951)); Kent v. Dulles, Dayton 
v. Dulles, supra. We believe that this includes the right of personal appearance 
at a fair hearing which would accord a meaningful opportunity to offer and refute 
evidence relating to his eligibility. Section 6 of 8. 2315 creates within the Depart- 
ment of State a passport Hearing Board consisting of three officers of the Depart- 
ment of State to be designated by the Secretary. When requested by an applicant 
who has been denied a passport the Board is directed to convene a hearing on the 
refusal within 90 days unless the time is extended by the party affected. The 
officers who present the case of the Department are barred from otherwise part'ci- 
pins in the Board’s deliberations or recommendations. Section 7(a)(1) of 
5. 2315 provides for applicant’s personal appearance at a passport hearing before 
the new Board and representation by counsel. It grants an opportunity to offer 
witnesses and other evidence and to cross-examine adversary witnesses and to 
examine a copy of the transcript of the proceedings. We have no objections to 
these proposals as far as they go. 

Section 7(b), however, enables the Board to rely upon confidential information 
which it is obliged to furnish the applicant only in the form of a résumé. Section 
8, directs the Board to forward its findings, conclusions, and recommendations 
to the Secretary for final administrative determination. The Secretary is em- 
powered to base his judgment upon the entire record submitted to him by the 
Board. 

This reliance upon confidential information in effect destroys the efficacy of 
the hearing as a means of protecting applicant’s right. Unless secret information 
is revealed he cannot hope ever to refute charges against him. By the same 
token, absent full disclosure, no court can intelligently review a determination 
by the Secretary of State when it is predicated upon matters disclosed to him 
privately and not incorporated in any public record. 

The supposed protection provided by granting the applicant a fair résumé 
offers no real aid. For, one cannot ‘‘be confident that a résumé is fair when 
one cannot know what it is a résumé of * * *, Language is treacherous and 
the meaning of what is written to no small degree derives from him who reads 
it’? (United States v. Nugent, 346 U.S. 1, 13 (Frankfurter, J., dissenting.)). 

It would serve no purpose to rehearse again the conflicting interest of the 
citizen and the Government on the issue of disclosure of confidential information. 
We are mindful that balancing these interests is not an easy matter as the 
decisions from the Supreme Court will attest. But the experience of recent 
years in dealing with confidential information cannot be overlooked. It is 
reasonable to expect that very little of the information confidentially passed to 
the Secretary will have any effect on the conduct of foreign affairs. It is a more 
likely assumption that the bulk of the security information relied upon by the 
Secretary and by the Hearing Board will be gleaned from Federal investigative 
reports and be of the same kind and quality as predominates in the Government’s 
employee, security, and loyalty programs. 

The Supreme Court has had frequent occasion in recent years to appraise the 
worth of such data, and the evaluation of Mr. Justice Frankfurter in his dissent in 
Jay v. Boyd (351 U.S. 345), is both pertinent and accurate: 

‘“* * * We can take judicial notice of the fact that in conspicuous instances, 
not negligible in number, such confidential information has turned out to be either 
baseless or false. Thereis no reason to believe that only these conspicuous in- 
stances illustrate the hazards inherent in taking action affecting the lives of fellow 
men on the basis of such information. The probabilities are to the contrary * * *” 

We submit that the public interest is not served by keeping information of that 
kind secret at the expense of a citizen’s liberties. ‘‘Indeed, it may well be that 
in the long run nothing but beneficial results will come from a lessening of * * * 
talebearing’’ (Parker v. Lester, 227 F. 2d 708, 720 (C.A. 9)). A government 
intent on its duty to see that justice is done, that citizens’ reputations are guarded 
against unfounded governmental accusations, and that their liberties are not un- 
justly impaired will, it seems to us, be serving the public interest better than one 
intent on maintaining a regiment of informers. If the right to a passport is to 
be made meaningful the individual must be given full opportunity to challenge, 
to reply to, and to refute evidence offered against him. 
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SUMMARY OF RECOMMENDATIONS 


We believe that new legislation is called for now only to declare and affirm 
congressional recognition of the right of American citizens to travel anywhere 
abroad without restriction during times of peace. Provisions protecting an un- 
encumbered right to travel have been embodied in 8. 806, introduced last January 
by Senator Humphrey and his cosponsors. Enactment of legislation of this kind 
will remove any lingering doubt in courts or the Executive of the legislative in- 
tention to establish the following principles as necessarily incident to the fact of 
American citizenship: 

1. A passport is predominantly a certificate of identity and not an instrument 
of foreign policy. 

2. Every citizen is entitled to a passport as a matter of constitutional right. 

3. Passports may be refused during peacetime only to the following categories 
of persons: fugitives from justice, persons under indictment, persons free on bail, 
persons under court restraining order, persons who owe the U.S. Government for 
previous transportation back to the United States, and persons promoting pass- 
port frauds. 

4. Neither the President nor the Secretary of State should have authority to 
impose geographical restrictions upon travel. The President should be empow- 
ered, however, to declare that the United States will be unable to provide pro- 
tection in designated ‘‘dangerous’”’ areas and to permit private citizens under 
those circumstances to waive protection for travel to those zones. 

5. Any geographical restrictions on foreign travel made necessary by the 
engagement of this country in active hostilities, should be imposed only by act of 
Congress. 

6. Passport applicants should be entitled to a full hearing and procedural due 


process. At no stage of the proceedings should use of confidential information 
be permitted. 


Respectfully submitted. 


Put Baum, 
Director, Commission on International Affairs. 


Leo PFEFFER, 
Director, Commission on Law and Social Action, American Jewish Congress. 


JULY 13, 1959. 





STATEMENT OF THE AMERICAN MerRCHANT MARINE INsTITUTE, INC. 


The American Merchant Marine Institute, Inc. is a trade association composed 
of 52 8.8. steamship companies operating approximately 6,500,000 gross tons of 
U.S.-flag passenger, tank, dry cargo, and collier vessels in the foreign and do- 
mestic trade of the United States. Practically all steamship companies operating 
U.S.-flag passenger vessels in the foreign trade are members of the institute. 
We are very grateful for the opportunity you have afforded us of presenting our 
views and recommendations on 8. 2287, designated as the ‘‘United States Travel 
Act.” 

The institute desires to go on record as favoring the provisions of sections 101 
and 102 which would declare it to be the policy of Congress that travel abroad 
by U.S. citizens should be free of governmental restraints except as may be re- 
quired to meet the demands of national security. 

We believe that the definition of the term “travel abroad,’ as contained in 
section 103(c), should be clarified so that it will not be construed to apply to travel 
directly between any State, territory, and possession of the United States which 
is not contiguous to the continental United States. Under the terms of section 
103(¢) in its present form, U.S. citizens could be required to obtain passports in 
order to travel directly between any State, territory, and possession of the United 
States which is not contiguous to the continental United States. 

The institute recommends insertion of the following new title II—‘‘Establish- 
ment of the United States Passport Service” in S. 2287, reading as follows and 
renumbering of the subsequent titles: 

“Sec. 201. There is hereby established in the Department of State an agency 
to be known as the United States Passport Service which shall be headed by a 
Director who shall be appointed by the Secretary of State in accordance with the 
civil service laws, and whose position shall be allocated to grade 18 of the General 
Schedule as prescribed in the Classification Act of 1949, as amended. The 
Service shall be under the immediate jurisdiction of the Deputy Under Secretary 
of State for Administration. 
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“Sec. 202. All functions, powers, duties, and authority of the Passport Office 
of the Bureau of Security and Consular Affairs, Department of State, together 
with those funds, liabilities, commitments, authorizations, allocations, personnel, 
properties, and records of the Department of State which the Secretary shall 
determine to be primarily related to and necessary for, the exercise of such func- 
tions, powers, duties, and authority, are hereby transferred to the Service. 

“Sec. 203. The Director of the Service may appoint passport agents within 
the United States and such appointments shall be under the civil service laws. 
Passport agents and such other officers and employees of the Service as may be 
designated in writing by the Director for that purpose may, in connection with 
their official duties, administer to or take from any person an oath, affirmation, 
affidavit, or deposition. 

“Sec. 204. The Service shall be responsible for the administration of laws and 
regulations relating to the nationality, protection, documentation, and control of 
international travel of nationals of the United States. The Service shall direct 
and coordinate the work of the Foreign Service in those fields. 

“Sec. 205. The Secretary shall administer the provisions of this Act through 
the Service.” 

The institute urges the incorporation of the above provisions in 8. 2287 for 
the following reasons: 

If the status of the Passport Office were raised to that of a Service, this would 
elevate the passport activity from about the fifth to the third echelon in the 
State Department where the Passport Service would be in a position to consult 
and operate directly with the regional bureaus in charge of consular operations 
abroad. In consideration of the increase in foreign travel and anticipated further 
increase, and the great growth of the Passport Office as a public service to U.S. 
citizens, its operation through over 3,500 Federal and State courts, its 8 field 
offices, its responsibility for investigating and determining the citizenship status 
of all passport applicants, and documentation of U.S. citizens here and abroad, 
it is our considered judgment that the Passport Office should be redesignated the 
“U.S. Passport Service.” 

While the service rendered by the Passport Office to the U.S. public has greatly 
improved in recent years, we are of the opinion that if the Passport Office were 
elevated to the status of a service agency within the State Department this would 
enable the Passport Office to render even more efficient service to the public. 
Accordingly, the Institute urges the enactment of the proposed new section 201 
and its correlative section 202. 

The purpose of the proposed new sections 203 and 204 is to provide the Director 
of the Passport Service with the statutory authority to carry out the foregoing 
duties which, in fact, the Director of the Passport Office is performing by necessity. 
We believe that the duties of the Director of the Passport Office, as outlined in 
sections 203 and 204, should be confirmed by law so that there will be no question 
in regard to the Director’s authority in this respect 

The Institute is of the opinion that, as would be provided by the proposed 
sections 201 and 203, the Director of the Passport Office and employees of the 
national and field offices in the United States should be appointed in accordance 
with the civil service laws, since the service provided by the Passport Office to 
U.S. citizens is carried out primarily within the United States. Civil service 
status would seem preferable in order to provide experienced personnel and main- 
tain continuity of employment which is required for the efficient operation of the 
Passport Office. 

The Institute has the following views and recommendations to present with 
respect to the provisions of title II “Issuance of Passports” of 8. 2287, which 
would be renumbered title III. It is noted that the existing section 201(b) would 
confirm by law a policy which the State Department has been following by pro- 
viding that no fee shall be collected for passports issued to officers or employees 
of the U.S. Government proceeding abroad in the discharge of their official duties 
or to ee of their immediate families accompanying or residing with them 
abroad. 

The Institute desires to call attention to the following statement made by Mr, 
Clarence B. Randall, Special Assistant to the President, in his report on inter- 
national travel submitted to the President on April 17, 1958, after a detailed and 
extensive study and investigation and which was presented to Congress on May 
12, 1958: 

“T do not believe that the people who pay for passports should subsidize the 


more than 100,000 passports issued without cost to Government officials and: 


employees, their dependents, and to others traveling on official missions.”’ 
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The Institute thoroughly subscribes to the above statement. 

In its study of the cost of issuing and renewing passports as contained in 
Senate Report No. 1288 (85th Cong.) dated February 13, 1958, the General 
Accounting Office reported, in part, as follows: 

“The period of our study covered the calendar year 1956. * * * Issuances and 
renewals for that year totaled 709,939 passports; issuances and renewals were 
considered as individual units having the same unit cost. Total costs amounted 
to $5,818,650,! resulting in an average unit cost of $8.20! per passport issued or 
renewed. 

* * * * * * * 


“On the total volume of issuances (555,691) and renewals (154,248) in calendar 
year 1956, total fees would amount to $5,772,459. However, fees are not col- 
lected on passports issued or renewed to Government employees and their de- 
pendents. The Passport Office does not maintain statistics on the number of 
‘no fee’ passports issued or renewed; however, it estimated that during calendar 
year 1956 the ‘no fee’ passports issued and renewed in the United States totaled 
110,580 and 4,570, respectively. Similar estimates were not developed for over- 
seas issuances and renewals. ‘No fee’ passports are included in the total issuances 
and renewals stated above for the calendar year 1956 and were considered in deter- 
mining the unit costs reported herein.’’ [Italic supplied.] 

On the basis of the estimated unit cost of $8.20 for issuing or renewing a passport 
as contained in the GAO report, the total cost to the Passport Office of issuing or 
renewing the approximately 115,150 no-fee passports issued in 1956 amounted to 
above $944,230, of which $115,150 is presumed to have been reimbursed to the 
Passport Office in the form of the $1 passport application fee which is required 
to be paid by all passport applicants, including Government officials and employees 
and the members of their immediate families, when applying to the Passport 
Office for their passports. Thus, the effect of issuing no-fee passports is to increase 
the cost of passports to paying applicants. To say the least, it is neither fair nor 
equitable to require the paying applicants to assume the burden of defraying most 
of the cost to the Passport Office of issuing over 100,000 no-fee passports to 
Government officials and employees and their immediate families at a total 
estimated cost of over $800,000 each year. The transfer of this enormous ex- 
pense from the paying applicants to the Government departments and agencies 
where it properly and rightfully belongs should have the effeet of reducing the 
cost of the passport to the paying applicants. 

Accordingly, the institute recommends that the existing section 201(b) of 
§. 2287 be amended to provide that either (1) each Government agency or depart- 
ment shall reimburse the Passport Office, by cash or credit entry, for the cost of 
issuing passports to officers or employees of such agency or department proceeding 
abroad in the discharge of their official duties and to members of their immediate 
families, or (2) such Government officers and employees shall pay for passports 
issued to them under the foregoing circumstances and to the members of their 
immediate families with authorization to obtain reimbursement from the Govern- 
ment departments and agencies by whom they are employed. It is our under- 
standing that the passport application fee paid by Government officers and em- 
ployees in connection with travel abroad on official business is reimbursed to them 
by the Government departments and agencies by whom they are employed. 

Section 201(e) of S. 2287 would authorize the State Department to issue family 

assports covering the head of the family, wife and children under 16 years of age. 

t is our position that, in accordance with the policy which has been followed for 
some time by the State Department, subsection (e) should be amended to authorize 
the State Department to continue to include children under 21 years of age in 
family passports. If the age limit is lowered from 21 years to 16 years for purpose 
of inclusion in a family passport, this would have the effect of increasing the cost 
of family travel abroad since all children 16 years of age and over would have to 
obtain individual passports at a total cost of $10 each if application therefor is 
filed with the clerk of a Federal court or agent of the Passport Office and $11 if 
filed with the clerk of a State court. There does not appear to be any sufficient 
reason for requiring children between the ages of 16 and 21 years when traveling 





1The Travel Advisory Committee of the Department of Commerce adopted and sent to the Senate 
Committee on Government Operations in April 1958 the report of its task force on passport fees, which took 
exception and raised certain questions with respect to the conclusions reached by the General Accounting 
Office as to the total and individual costs of issuing and renewing passports. The AMMI, upon the recom- 
mendation of its passenger traffic committee, urged adoption of the task force report by the Travel Advisory 
‘Committee. Our use of the GAO cost figures in this respect is simply for purposes of illustration and should 
not be construed as acceptance of such figures, 
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abroad with their parents to have individual passports. To do so would increase 
the workload of the Passport Office. 

The institute strongly favors the present section 201(f) of S, 2287 which would 
extend the validity period of the initial passport of from 2 to 3 years. The exten- 
sion of the total validity period of the passport to 5 years would have the effect 
of encouraging international travel by requiring less frequent applications for 
passports. It would also reduce the workload and consequently the operating 
expense of the Passport Office, which issued 580,000 original passports and re- 
newals thereof in the United States in the fiseal year ending June 30, 1957. 

Your favorable consideration of our views and recommendations on 8. 228 
will be appreciated. 


7 


STATEMENT OF ALVIN Suaprro, Vick PresipENtT, AMERICAN MERCHANT MaRINe 
INSTITUTE 


The American Merchant Marine Institute, Inc., is an organization representing 
some 52 American steamship companies. Our members operate vessels of all 
types into and out of U.S. ports on all three coasts in our domestie and foreign 
trades. 

The institute strongly favors the enactment of 8. 1973 which would extend the 
validity period of the initial passport from 2 to 3 years. The extension of the 
total validity period of the passport to 5 years would have the effect of encouraging 
international travel by requiring less frequent applications for passports. It 
would also reduce the workload and consequently the operating expenses of the 
Passport Office, which issued 580,000 original passports and renewals thereof in 
the United States in the fiscal year ending June 30, 1957. Furthermore, an increase 
in the total validity period of the initial and renewed passport from 4 to 5 years 
would also coincide with the administration of the provisions of section 352 of 
the Immigration and Nationality Act. 

Your favorable consideration of our views and recommendation on 8. 1973 will 
be appreciated. 


Juty 17, 1959. 
Senator J. W. Futpriaut, 
Chairman, Senate Committee on Foreign Relations, 
Capitol, Washington, D.C. 

Dear Mr. CHarRMAN: On July 13, 1959, your committee afforded to repre- 
sentatives of the State Department and the administration another opportunity 
to substantiate their claim that the interests of national security urgently require 
the enactment of legislation restricting the right to travel. In our view, the 
administration witnesses failed completely in their attempt to make a case for the 
passage of 8. 2315 or any other legislation which would provide the State Depart- 
ment with additional grounds upon which to base the denial of a passport. 

We believe that the only fair conclusion which can be drawn from the record 
developed by your committee in the 13 months since the Supreme Court decided 
the Kent and Briehl cases is that there is no need for legislation imposing new 
passport controls. 

For these reasons, which we detail later, we urge the Foreign Relations Com- 
mittee not to act favorably upon legislation to create passport controls. If, 
however, committee action is contemplated, we request A} that ADA and other 
organizations and individuals with a longstanding interest in the impact of pass- 
port restrictions upon the constitutional rights of American citizens be afforded an 
opportunity to present their views before the committee in further hearings, and 
(ii) that it call as witnesses those experts from the law schools, legal profession and 
public who might be of assistance to the committee. 

The administration has claimed that passport controls are necessary in the 
interest of national security to prevent communication between members of the 
Communist conspiracy. But it has never cited a single instance to show that our 
security has been enhanced by the exercise of passport controls. Nor has it been 
able to point to a single case indicating that the removal of passport controls after 
the Kent and Briehl cases has resulted in damage to national security. 

The administration witnesses argued that the activities and identity of members 
of the Communist conspiracy are so secret that it cannot and should not be 
required to make a showing of specific harm in order to secure the passage of 
legislation. Since it is so difficult to identify agents and missions, it is reasoned 
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that blanket controls are necessary to prohibit travel to anyone whose past 
activities, associations, or expressions of belief might indicate that they would be 
likely to engage in illegal acts. 

The argument proves too much. If secrecy is at a premium, it is clearly unlikely 
that an agent will be employed who would be identifiable even by his past affilia- 
tions and activities. If the Government’s contention were valid, the only way 
to achieve security would be to prohibit anyone from traveling. 

Moreover, by its own admission, the State Department could not prevent the 
transmittal of information abroad, even if it imposed the most stringent controls. 
The Department acknowledges that travel in the Western Hemisphere does not 
require a passport and that information could be sent out through Canada or 
Mexico. (Here, it says, our interest in maintaining good Latin American rela- 
tions outweighs considerations of national security. Why different considerations 
apply to our European allies is not indicated.) The administration might also 
have acknowledged that information can be smuggled out through the diplomatic 
pouch in the Russian Embassy or the various diplomatic pouches of the satellite 
countries, and that couriers might not take the trouble to obtain a bona fide pass- 
port before departing. 

The fact of the matter is that illegal transmittal of information abroad is a 
matter to be handled by our intelligence and counterespionage agencies. If the 
Government believed that a person was engaged in carrying illegally obtained 
information, it would hardly tip him off by denying him a passport, he would 
either be arrested and prosecuted or watched for purposes of counterespionage. 
Furthermore, if denial of a passport is ever thought desirable, existing law author- 
izes its refusal where the applicant is engaging in illegal conduct. 

There is an air of unreality about administration testimony which seeks pass- 
port control upon evidence too secret even to specify to a congressional commit- 
tee. It becomes almost complete fantasy when the State Department reveals 
that it considers its passport office a pivotal point for the prevention of espionage. 

The administration also has been less than frank in dealing with the effect of 
the legislation it seeks upon the rights of American citizens. Seeking to minimize 
the impact of its application of passport restrictions, the administration says ~ 
that only 15 persons were finally denied passports in the 2 years before the Supreme 
Court decided the Kent case. While piously proclaiming its disinclination to 
enter into a numbers game, the administration chooses to ignore the hundreds 
and maybe thousands of cases in which applicants were effectively denied pass- 
ports because delay inherent in the administrative obstacle race made it impossible 
for them to carry out their missions abroad or because they refused to comply 
with illegal affidavit requirements. 

The number of passports denied of course have no relation to the harm done 
to the reputation of the United States abroad when a world renowned scientist 
like Linus Pauling or a great playwright like Arthur Miller is refused the right to 
travel. 

The administration asserts that it seeks under S. 2315 only to prevent the travel 
of persons ‘“‘presently engaged in activities knowingly intended to further the 
purposes of the Communist movement.”’ But it admits that under section 2(b) 
of S. 2315, past activities and associations would constitute evidence upon which 
such a determination could be based. The authorization to deny passports upon 
the basis of such vague criteria as “* * * facts which reasonably warrant the 
conclusion that the person is going * * * abroad to conduct activities for the 
purpose of furthering the interests of the international Communist movement,” 
when coupled with provisions placing the burden upon the applicant to disprove 
such a purpose, clearly sanctions a return to a system where travel was denied on 
loose and ill-defined charges. 

Apparently untroubled by any thoughts of consistency, the administration 
admits in its testimony that Communist agents would not hesitate to lie about 
their identities and missions, and then urges the use of a non-Communist affidavit, 
not as a test oath, but as a means for detecting potential espionage agents. Sueh 
an oath is prescribed in section 3 of 8. 2315. 

The administration admits that the use of secret information to deny passports 
deprives the applicant of any opportunity to know what the charges against him 
are or to rebut them, but says that the personal attention of the Secretary of State 
to each individual case affords sufficient protection. Assuming the desirability 
of having the Secretary of State devote his valuable time to review of individual 
passport cases, this personal review has not prevented injustice and hardship in 
the past. Here again, the administration has failed to document a neéd which 
would justify the abandonment of traditional safeguards of due process. Even 











156 PASSPORT LEGISLATION 


if a need were ever to arise to.deny a passport on the. basis of statements furnished 
by a secret informer, there is no reason why the statements could not be used to 
develop independent evidence, or, if this was not possible and the denial was 
important enough, the informer could be identified as he is in criminal cases. 

It was bad enough for the administration to use secret informants to deny the 
valuable right to travel before the Supreme Court had spoken on this subject. 
Only last month in the Greene case five Justices made crystal clear their belief 
that a valuable right or privilege may not be denied without confrontation. For 
the State Department to continue its dog-in-the-manger position on secret inform- 
ants in the teeth of this clearly expressed opinion of the U.S. Supreme Court can 
only be described as reckless unconcern for the Bill of Rights ‘e cannot believe 
that the Attorney General would support any such disregard of the Court and of 
the Bill of Rights. 

It might have been expected that if the State Department showed no regard 
for the basic rights of individuals, it would at least have been concerned with the 
image of the United States created abroad by the imposition of passport controls. 
Unhappily, the Department exhibits no reluctance to recreate the picture of an 
America frightened by the travel of its Communists or fellow travelers. 

The Foreign Relations Committee has demonstrated greater sensitivity in both 
areas. We feel assured that it will not act to curtail the right to travel without 
some proof of need. None has been forthcoming. 

Sincerely yours, 
Josepu L. Rauu, Jr., 
wer: Chairman, Civil Rights and Civil Liberties, Americans for Democratic 
Action. 


STATEMENT OF THE U.S. Section, WoMEN’s INTERNATIONAL LEAGUE FOR PEACE 
AND FREEDOM 


The Women’s International League for Peace and Freedom, which has members 
in many countries, knows from 44 years’ experience how vitally important is 
freedom of travel, along with freedom of international communication. The 
league has so testified both to this committee and to others in the past, and is 
glad to reaffirm its support for the principle at this time. 

Though freedom of travel is an integral part of our American democratic 
tradition, a mood of fearfulness for national security has sometimes brought it 
into question. The league is firmly convinced that a policy of timidity, leading 
to the multiplication of restrictions, does not promote security but does, on the 
contrary, endanger our own liberties and our democratic order. We welcome, 
therefore, such proposals as 8. 806, which positively supports the principle of 
freedom of travel, and 8. 1973, which liberalizes the existing regulations by 
extending the term of the passport to 3 years. 

The Women’s International League for Peace and Freedom has for its main 
purpose the promotion of peace among all peoples and nations. To secure peace 
in freedom, which is our motto, there must be understanding of the problems of 
all nations. Knowledge of these problems depends in turn upon the greatest 
freedom of movement from one to the other. There must be more and not less 
opportunity for international contacts without reference to political opinions 
and ideological convictions. As our highest Court has stated, it is just as impor- 
tant for an American citizen to have the right to travel as it is for him to choose 
the food he eats, the clothing he wears, or what he desires to read. To deny one 
is to deny the other. 

By this reasoning, which has led to the support of S. 806 and S. 1973, the league 
just as strongly opposes, the type of legislation proposed in 8. 2315. This pur- 
ports to protect the United States from external danger by denying passports to 
certain persons who are held to be agents of the international Communist move- 
ment. The league believes that there are more appropriate means for protecting 
this Nation against communism and subversion than by subjecting all Americans 
who wish to travel to scrutiny, by an administrative agency, of their political 
beliefs and personal associations. This opposition applies also to 8. 1303 and 
8. 2095. 

We submit that it is against the spirit as well as the specific guarantees of the 
Constitution to grant any executive agency the power to act on the determination 
that anyone’s travel abroad is contrary to national security or foreign policy. For 
this reason, the league also cannot support 8. 2287. Although this bill “‘re- 
affirms that freedom of movement is essential to the maintenance of American 
values and institutions and includes the right to travel abroad as well as the right 
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to travel within the United States,” it nevertheless includes provisions for denial 
of passports on grounds which leave to the administrative agency tremendous 
scope for definition and appli-ation. Even though review of decisions is provided 
for, this measure could in practice permit serious administrative interference 
with the freedom of movement for all citizens which the bill endorses. 

The right to travel is a basic li>erty written into the Bill of Rights, a right which 
has come to us from the Magna Carta. In signing the Universal Declaration of 
Human Rights, the United States reaffirmed this principle, pledging itself “to 
promote respect for these rights.”” Arti-le 13 of the declaration provided that 
‘everyone has the right to leave any country, including his own, and to return to 
that country.” Since confli‘ting views have been raised in proposals currently 
pefore this committee, we strongly urge clarification by prompt and favorable 
action on S. 806 and S. 1973. 


Passport CoMMITTEE, FEDERATION OF AMERICAN SCIENTISTS, 
Berkeley, Calif., July 20, 1959. 
Senator WiLLIAM FULBRIGHT, 
Foreign Relations Committee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR Futrricut: As members of the passport committee of the Fed- 
eration of American Scientists, we would like to comment on three passport bills 
on which your committee is now holding hearings. In the discussion below we 
shall trv to explain why we oppose Senator Wiley’s 8. 2315, and whv we favor 
§. 806, introduced by Senator Humphrey and others. In general we also approve 
your bill S. 2287, but with reservations which we shall discuss first. 


8. 2287 (Fulbright) 


We found this to be one of the most satisfactory proposals that we have read, 
and only after long and (we hope) thoughtful discussion have we decided that we 
cannot support section 203(b), (1) which states that a citizen can be denied a 
passport if there are reasonable grounds to believe that he may transmit highly 
classified secrets. We wish to compliment you on the precision with which the 
whole of paragraph (b) is worded. Accordingly we are confident that, unlike 
similar provisions in Senator Wilev’s S. 2315, it will seldom he used or abused, 
but we think it is an unnecessary addition to paragraph (a). If an individual has 
committed no crime, we believe he has a constitutional right to travel. In addi- 
tion, as scientists, our lack of enthusiasm for paragraph (b) arises from a failure 
to understand just whose travel will usefully be restricted. We suspect that true 
spies would not like to call attention to themselves by frequent trips abroad, but 
rather would transmit secrets to the appropriate embassy. Moreover, we can 
think of few cases where a spy could be stopped by (b), (1) but not by your 
preceding paragraph (a). 

We see this clause mainly as a seldom-used provision which however acts as a 
distant but ever-present vague threat to those who have secret or Q clearance. 
Even if the clause were never used, we have considered the following two mildly 
objectionable hvpotheses: 

1. Consider the scientist or engineer who does both classified and nonclassified 
work. Travel to international meetings and visits to laboratories abroad may 
be a vital part of his work (and hence of our security). He must avoid any 
activity or expression which jeopardizes his right to travel freely. Such a man 
already experiences unhealthy pressures to refrain from expressing unpopular or 
controversial views. Your section (b), (1) would necessarily add to this pressure 
and tend somewhat to stifle discussion by well-informed people on important 
matters. 

2. We are even more worried about the young scientist who has never done 
classified work and who is trying to decide whether to take some on. We think 
our security is enhanced if he feels free to do so. We know of many who will 
certainly not do so if thev feel that their future right to travel might be questioned. 
Your section is well and precisely worded, so we fee! that such a young man has 
little to worry about, but nevertheless he may worry and he may not take the 
job, and this risk we do not wish to take unless (b), (1) is doing positive good. 

In summary, section 203(b), (1) seems to constrain properly at most a few 
individuals, but it may harass improperly an appreciable number of scientists 
and engineers. Accordingly we fear that it will produce a net loss in national 
security. Without paragraph (b), passport denial would be almost perfectly 
black and white, with no need for a carefully designed Passport Hearing Board 
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(although yours is the most thoughtfully designed proposal for such a board that 
we have yet read). 


S. 806 (Humphrey et al.): 

We have just mentioned one reason that we favor S. 806 over your bill, namely 
our qualms over your section 203(b), (1). We also prefer the solution in 8. 806 
to the problem of those who wish to go to dangerous areas where their government 
cannot protect them; namely let them sign waivers of protection and statements 
that they have been informed of the risk, and let them proceed. 

In amplifying this point we shall again try to raise the points that worry us ag 
scientists—we feel that there is also a civil liberties issue here, but we feel worse 
equipped to argue it. 

As scientists we are appal « at the lack of information available as to what igs 
going on in Asia, particularly in China. Within 50 years that great nation will 
be a leading world power, and probably a competitor, and we should start inform- 
ing ourselves about it immediately. If U.S. sociologists, economists, newsmen, 
etc. (properly warned as to the personal risks which they undertake) are willing 
to travel in unsettled areas such as China, to go to conferences, and study there, 
they will be doing us a grent service. 

We realize that under your bill an enlightened President can authorize such 
travel under section 401(c), but we foresee that the need for special presidential 
dispensation can cause unnecessary delay, irritation, and pressure. We feel, 
along with Senators Humphrey et al. that the decision is properly taken by the 
individual concerned, with the help and advice of the Department of State, and 
not by the President. 


S. 2315 (Wiley): 

This bill closely resembles the administration bill 5S. 4110 (85th Cong.). Since 
we have expressed doubts even over your section 203(b), (1) our misgivings natu- 
rally grow into serious concern with the sweeping restrictions in Senator Wiley’s 
section 2, ‘“* * * the Secretary * * * may * * * refuse to issue a_ passport 
* * * to a person as to whom it is determined on substantial grounds that he 
knowingly engages in activities for the purpose of furthering the international 
Communist movement * * *” 

We further oppose the proposal, long abused in the past, that charges of actiy- 
ities furthering communism can be supported by faceless informers. 

On July 17 of last year, Prof. John 8S. Toll testified for FAS against the ad- 
ministration bill; we have also discussed the abuse of the regulation, which the 
administration now defends, in our amicus curiae briefs in the case of Dayton v. 
Dulles. It seems not necessary to testify again or to repeat these same arguments 
here, but we should like to have this letter with its specific comments on the new 
bills included in the record of your hearings. 


Respectfully 
? Artuur H. ROSENFELD. 


JOHN O. RASMUSSEN. 
LAWRENCE Rupy. 


The FAS is a nationwide organization of over 2,200 scientists and engineers 
of all fields who are concerned with the interrelations of science and world affairs. 

The passport committee is comprised of the following members of FAS: Chair- 
man, Geoffrey Chew, professor of physics (now abroad); John Rasmussen, pro- 
fessor of chemistry; Arthur Rosenfeld, professor of physics; Lawrence Ruby, 
physicist, radiation laboratory; all of University of California, Berkeley. 





Law Scnoout or Harvarp UNIVERSITY, 
Chilmark, Mass., July 6, 1969. 
Senator J. W. Fuisricut, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 

Dear Senator Fuusricnt: I understand that you have introduced a new bill 
on passports and that the committee plans to hold hearings on it in the near 
future. Restrictions on travel have been a matter of particular concern to me 
and I have spent some time on the problem during the last year. From what 1 
hear of your bill it is far superior to others being considered by the Senate. 

There are two points which I would like to suggest for your consideration. 
First, as to individual passport denials: Travel control is a most inefficient means 
of controlling criminal conduct abroad by Americans. Rather than screen 
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700,000 applicants a year to determine those few who might legitimately be 
stopped, it would be better to devote the same number of man-hours to normal 
and more effective police methods. We would not seek to prevent crime on the 
streets by a careful screening of all those about to go on the street. 

Second, as to area restrictions: While less dangerous to individual liberty, area 
restrictions are far more dangerous to the country as a whole than are individual 

assport denials. By imposing a blanket restriction on Red China the United 

States is blindfolding itself. Over the next 20 years this country must make 
many decisions as to China. For these decisions to be wise, we must understand 
the relationship between the Government of Red China and its people, the likeli- 
hood of a counterrevolution, the effects of recognition or continued nonrecognition, 
the economic strength of the country, the consequences of a trade boycott, ete. 
We are currently depriving ourselves of the ability to know such facts, and 
depriving this country of the ability to make informed decisions—democratic- 
ally—regarding Red China. I would think that Congress would wish to limit 
area restrictions, perhaps to areas of open hostilities and perhaps to other areas 
for periods of 90 days unless Congress should specifically extend the period as to 
aparticular area. 

I testified in opposition to 8. 1303 on April 28, 1959, before the Internal Security 
Subcommittee of the Senate Judiciary Committee, and further expression of my 
views may be found at pages 252 to 261 of the hearings of that subcommittee 
entitled ‘‘Proposed Antisubversive Legislation.”” Should you believe that it 
would be helpful I could appear before the Foreign Relations Committee. In 
any event, would you please send me a copy of your bill and indicate on what 
date hearings will be held? 

Sincerely yours, 
RocErR FIsHEr. 


SpecriAL CoMMITTEE To Stupy Passport PROCEDURES 
OF THE ASSOCIATION OF THE Bar oF THE City or New York, 
New York, N.Y., July 15, 1959. 
Hon. J. W. Fucsrrent, 
Chairman, Senate Foreign Relations Committee, 
Washington, D.C. 


Dear SENATOR FutBricut: After further reflection upon the testimony given 
before you by Ambassador Murphy on July 13 regarding the passport bills, I 
have the following to submit to you: 

(1) Mr. Murphy testified that the State Department wants to restrain travel 
by dangerous Communists, but the Wiley bill, S. 2315, which he favored, would 
grant far greater powers to the Department. That bill has the further drawback 
of the ambiguity of section 2(a), to which you referred. 

(2) Your bill, S. 2289, includes in section 203(b) a clear description of the only 
types of citizens who could damage the United Satets abroad to an extent sufficient 
to warrant the denial of travel outside the United States. 

(3) Our committee asked very many questions in official Washington as to 
what types of persons could do serious harm to the United States while abroad, 
and we were satisfied from the answers that the types are those included in your 
bill. I believe that you can ask the same questions now without receiving a 
different answer. 

(4) Therefore, S. 2289 is now, in this respect, the most satisfactory bill for this 
country, since it would grant ample authority and would avoid unnecessarily 
broad language and dangerous ambiguities, for which no case has been made by 
anyone in any testimony known to me. 

(5) Confrontation is the remaining difficult question. Our committee would 
favor unlimited rights to confrontation if the national interests and security 
would not suffer thereby. I believe that I can safely say that our members 
would all favor your bill in this regard unless a sufficient case is made before the 
Congress that this most important right must bow to greater national interests 
in general or in special kinds of cases. You will have observed that the informa- 
tion which the State Department proposes it should have authority to withhold, 
seems to be almost entirely information in the possession of the FBI. 

I would be glad if you would accept this letter as my statement for the record, 
eens my oral testimony before you. I was happy to be able to appear 
before your committee, and assure you of my great desire and readiness to serve 
you in any possible way at any time or place you may wish. 

Respectfully submitted. 


FIFIELD WorKuUM. 
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Yate University Law ScuHoot, 
New Haven, Conn., July 8, 1969. 
Hon. J. W. FuLBricat, 
U.S. Senate. 


My Dear Senator Fuvrricut: I write to congratulate you on 8S. 2287, the 
passport hill which you introduced on June 29, and to express my wholehearted 
support of it and my hope that it may be enacted. I think that in supplying 
authority (most of it now lacking under Kent v. Dulles) for the imposition of 
certain individual and area restraints on foreign travel, in refusing at the same 
time to go beyond what can rationally be shown to be needful and not self- 
defeating in the larger context of our foreign policy, and in requiring the observance 
of fundamental procedural decencies, your bill most wisely meets the exigencies 
of these ugly times without sacrificing the essentials of the tradition we defend, 

It may be said that it is dangerous business for the Government to restrict a 
citizen’s liberty on the ground not of past actions, but of suspected future ones, 
And so it is. But, of course, section 203(b) of your bill would allow this only in 
cases of obviously acute peril to the Nation. And, what is most important, what 
in my opirion makes a world of difference, it would allow it only when the appre- 
hension of future conduct is made out on the record of an adversary hearing, 
subject to judicial review. It is an altogether different matter for the adminis. 
trator to be required at a hearing—and later to the satisfaction of a detached 
judicial officer—to demonstrate the reasonable grounds prescribed by section 
203(b), rather than needing merely, albeit in the best of faith, to reach a private 
conviction concerning them. 

There is opinion—ana I for one find it persuasive—that the State Department’s 
currently enforced general geographical limitations on travel (such as that being 
litigated ir the Worthy case) are unwise, one and all. Still, I also find it almost 
inconceivable that the Court would hold them vwnconstitutional, and I would 
think it equally unwise for the Congress to fail to authorize them. The present 
admiristration may, as I believe, be exerting the power unnecessarily, indeed 
harmfully, but can it be doubted that this Government, like other ones, must 
have the pover from time to time to keep all its citizens out of certain foreign 
countries, either for their own protection, or in order to make sure that we do not 
get involved in something we wish to stay out of, or as a measure in furtherance 
of a more active foreign policy objective? Enactments such as this take on some 

rmanence, whether or not intended, for Congress, I need hardly say, is a much- 

urdened institution. Hence such a statute must lift its eye beyond the mistakes 
of the present administration. 

May I offer some brief comments on competing bills? 

S. 806, by Mr. Humphrey and others, seems to me, for the reasons which cause 
me to support sections 203 and 401 of your bill, inadequate to the legitimate, if 
disagreeable, demands of an international situation that looks to be with us for 
quite some time to come. I say this although I appreciate and respect the high 
purpose of 8. 806 to protect a valuable liberty of the individual. 

S. 2095, by Mr. Mundt, is objectionable in that it would permit the free use of 
confidential information. Résumés are of little help. Private, uncontrolled 
judgments based on ex parte evidence would remain controlling. I have never 

een able to understand why that should be necessary when the Government 
has been able, without any apparent or even claimed loss of effectiveness, to en- 
force the criminal law against subversion by disclosing all its evidence in open 
court. Moreover, the Mundt bill does not even require any official to certify that 
national security calls for the withholding of some evidence. It merely speaks 
of ‘classified information’’—and that, as almost everyone knows, covers a very 
great deal, often for the most ambiguous reasons. Such a broad provision fairly 
invites a declaration of unconstitutionality. Finally, the Mundt bill would allow 
denial of passports to members, and even to some former members, of the Com- 
munist Party, against whom nothing further is charged. For this no rational 
reason has ever been shown; but it is more than just arguable that it brings dis- 
credit on us in uncommitted countries and even among our allies. On the other 
hand, peculiarly enough, section 302(b) of the Mundt bill, denying passports on 
reasonable grounds to believe that the applicant will violate the laws of the United 
States abroad, may well be narrower at least than section 203(b)(2) of 8. 2287, 
dealing with applicants who would incite international conflicts that might involve 
the United States; for it is dubious, in this or perhaps in other instances covere 
by section 203 of 8. 2287, that a violation of a law of the United States vould be 
found. Thus the Communist may not travel for any reason, no matter how 
innocent, but the filibuster is free to go about his business. 
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S. 1303, by Mr. Eastland, I find incredible. It carries guilt by association to 
the point of caricature, and beyond, in its grotesque piling up of aims and objec- 
tives of groups acting in concert with groups utilized for the purpose of advancing 
the aims or objection of—at last we have it—the Communist movement. This 
and other provisions of the Eastland bill convince me that its only saving grace is 
its alsmost certain unconstitutionality—which is a poor argument in favor of its 
enactment. The bill, incidentally, is in my judgment also vulnerable under Kent 
yv. Dulles, in that much of the authority it purports to confer, cutting across the 
provision I have mentioned (see especially lines 23-25 on p. 4 and 1-5 on p. 5), 
is scarcely more explicit than the present statute, which was held insufficient in 
that case. 

Faithfully yours, 
ALEXANDER M. BICKEL. 


Two letters from the Department of State containing answers to 
questions asked by Chairman Fulbright (see p. 76 above). 


JuLy 20, 1959. 
Hon. J. W. Fuusriaat, 
Chairman, Committee on Foreign Relations, 
U.S. Senate. 


Dear Mr. CuarrMan: On July 13, 1959, Deputy Under Secretary of State 
Robert Murphy testified before your committee in connection with passport 
legislation. At the afternoon session, you submitted 34 written questions to me 
with the request that I furnish written answers to them for the record. 

I am attaching the 34 questions and answers thereto for inclusion in the record 
in accordance with your request. 

I have received your letter of July 15, 1959, requesting answers to certain ad- 
ditional questions which arose during the testimony of other witnesses before your 
committee. The answers to these questions are being prepared and will be for- 
warded to you as quickly as possible. 

Sincerely yours, 
Joun W. Hangs, Jr. 
Question No. 1 

What happens to a citizen whose passport is revoked while traveling abroad? 

(a) Can he continue to travel until final administrative and judicial review of 
the revocation? 

(b) Isn’t it arbitrary to make him come home, losing much time and money, 
before the decision is final? 


Answer 


The passport of a citizen of the United States traveling abroad is never revoked, 
although in certain circumstances it may be limited as to time and restricted as to 
validity for a particular geographical area. A citizen will always be afforded 
passport facilities for return to the United States. 

In the event it is found necessary tentatively to withdraw a passport, notice in 
writing is given of the basis for the action, and an opportunity to be heard is also 
afforded before final action is taken. For example, in recent cases involving 
American citizens who traveled to Communist China subsequent to the Sixth 
World Youth Festival, each individual was afforded the opportunity of pursuing 
procedural processes (informal hearing or by answering interrogatories), while 
abroad if he desired, without returning to the United States. Four of these in- 
dividuals availed themselves of the interrogatory procedure. 

(a) From the Department’s point of view, the notification of tentative with- 
drawal amounts to a limitation of passport facilities, and may in certain instances 
be so regarded by foreign countries. His continued travel, therefore, depends 
upon the actions of other countries. 

(b) As outlined above, a citizen’s return to the United States is not mandatory 
before a final determination is made. The citizen may exhaust all of his adminis- 
trative remedies by counsel if he so desires. His personal appearance is not 
required. 


Question No. 2 


Is it unrealistic to advocate that the Department has no power to control 
travel on an individual basis except during periods of declared war? 


Answer 
The Department has power to control travel on an individual basis, without 
regard to the existence of a declared war, so long as there exists a statutory require- 
ment that a passport is necessary for entering or leaving the United States. 
43419—59 12 
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The Department feels that to limit this power to periods of declared war is 
totally unrealistic to the world of today. The continuing threat to the national 
security of the United States which is posed by the aggressive hostility of inter- 
national communism is as great as our country has ever faced in time of actual 
war. Indeed, international communism does consider itself at war with us; but 
has found that its purposes can usually be better advanced by other means than 
actual hostilities with a declaration of war. Korea, however, provided one 
demonstration (among others) that international communism does not shrink 
from the use of force when force suits its purposes. Even in Korea, however, the 
Communists never declared war any more than they have ever concluded a peace 
treaty. 
©uestion No. 8 

Can a citizen who is ineligible for a passport travel to Western Hemisphere 
countries? 

(a) If so, why was Paul Robeson not permitted to do so? 


Answer 

In general yes, except that the Secretary of State may require specific individuals 
to have valid passports even if they are exiting for travel to Western Hemisphere 
countries. 

(a) The action in Robeson’s case was taken in 1950 on the ground that his 
departure from the United States would be prejudicial to the interests of the 
United States and the orderly conduct of foreign relations. 


Question No. 4 

Is it not contrary to Anglo-American traditions for the Government to attempt 
to restrain undesirable conduct before it happens rather than to punish individuals 
after they have violated the law? 

L.e., isn’t passport control a prior restraint upon liberty similar to the unlawful 
licensing of the press? 


Answer 
It is not contrary to Anglo-American traditions for the Government to attempt 
to restrain undesirable conduct before it happens. For example, the common law 
has long recognized the availability of an injunction as a remedy against antici- 
pated conduct infringing the rights of others of the community. Persons may 
also be put under bond to maintain the peace. 7 
The right to exit and to return to the United States is a part of the citizen’s 
liberty protected by the Constitution. This liberty, as all other constitutionally 
protected liberties, may be curtainled by due process of law. Such curtailment 
must always ultimately rest upon the right and duty of the state to preserve the 
totality of all constitutional liberties for all its citizens. Chief Judge Prettyman 
has said it well: “Liberty itself is inherently a restricted thing. Liberty is a 
roduct of order. There is no liberty in anarchy or chaos. Liberty is achieved 
y rules, which correlate every man’s actions to every other man’s rights and thus, 
by mutual restrictions one upon the other, achieve a result of relative freedom”’ 
(Worthy v. Herter, U.S. App. D.C., July 9, 1959). 
So long as a passport is necessary for the citizen to exercise his right to exit 
and reenter the United States, the citizen is entitled to a passport except as it 
may be denied him by due process of law. 


Question No. & 

If the Department has information that a passport applicant belongs to a 
Communist conspiracy to advocate violent overthrow of the Government, can 
it not deny him a passport under the Kent and Dayton decisions? Wouldn’t this 
be criminal conduct? 


Answer 

The Department interprets the Kent-FPriehl and Dayton decisions of the Supreme 
Court to mean that the Department does not have statutory authority to deny 
a passport on the ground that the applicant is a member of the Communist Party, 
or even that he knowingly and actively seeks to promote the interests of the 
Communist Party, or that he is going abroad to do so. Despite the fact that, as 
the Supreme Court said on June 8, 1959, there is a “long and widely accepted 
view that the tenets of the Communist Purty include the ultimate overthrow of 
the Government of the United States by force and violence’”’ (Rarenblatt v. U.S.), 
it is not ‘‘criminal conduct” to belong to or support the objectives of the Commu- 
nist Party in any sense which would permit the denial of a passport on that ground. 
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Question No. 6 

Under S. 2287, 8. 2315, S. 2095, and S. 1303, would the Department deny a 
passport solely because the applicant invokes the privilege against self-incrimina- 
tion in response to questions concerning Communist Party affiliations? 

(a) Could it constitutionally require him to forfeit his fifth amendment rights 
in order to exercise his right to travel? 


Answer 

The Department would not deny a passport solely because the applicant invokes 
the privilege against self-incrimination in response to questions concerning Com- 
munist affiliations. Furthermore, the Department normally would give due 
weight to the applicant’s answer to any question concerning Communist Party 
affiliations as a part of the total consideration of the case, without requiring that 
any specific answer is necessary for issuance of a passport, or that any other 
specific answer is automatically disqualifying. Whether the provisions of section 
5 of 8. 1303 or section 302 of 5. 2095 would impose a different procedure upon the 
Department is not clear. 

(a) The regulation of the constitutionally protected right to enter and depart 
from the United States must be in conformity with the fifth amendment, i.e., in 
conformity with due process of law. The courts have not passed upon the 
question of whether it would be in conformity with due process of law to allow a 
passport applicant to exercise his right to exist and return to the United States 
only upon condition that he waive his constitutional right against self-incrimina- 
tion. The Department is not in a position to predict what the courts would hold 
on this question. 


Question No. 7 


What if a citizen wants to go abroad to advance the Communist cause by 
making speeches denouncing race segregation in the United States? Could he 
be denied a passport under the legislation supporetd by the Department? 


Answer 


A passport could not be denied an American citizen under departmentally 
sponsored legislation solely because he intends to make speeches abroad denounc- 
ing race segregation in the United States. 


Question No. 8 


Should the State Department have the power to deny a passport to a citizen 
who wishes to go abroad in order to train himself for Communist Party leadership? 


Answer 
Yes. 


Question No. 9 


Section 6 of the Internal Security Act of 1950 forbids issuance of passports to 
members of organizations found by the Subversive Activities Control Board to 
be Communist-dominated. Why is this not sufficient authority for the Depart- 
ment of State to meet the Communist problem? 


Answer 


Section 6 of the Internal Security Act of 1950 forbids the issuance of passports 
to members of organizations registered (or as to which there is in effect a final 
order of the Subversive Activities Control Board requiring registration) as a 
Communist-action organization, as defined in the act. 

No organization is registered, and no final order is in effect requiring registration 
of any organization, within the meaning of section 6. The only organization 
which has been the subject of a petition by the Attorney General to require 
registration as a Communist-action organization is the Communist Party of the 
United States of America. The proceedings against the Communist Party have 
been in litigation for more than 6 vears and a final determination appears unlikely 
in the near future. 

In these premises, as was observed by the Supreme Court in the Kent-Rriehl 
case, the Internal Security Act of 1950 provides no authority to meet the Com- 
munist problem at the present time. The Department of State, furthermore, does 
not consider the cited provision of the Internal Security Act of 1950 to be the best 
way to meet the Communist problem in 1959. 
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Question No. 10 


How many passport frauds have been committed as a result of the Department’s 
inability to deny passports to Communists? 


Answer 

Insofar as the Department is aware there have been no frauds arising directly 
out of the inability to deny passports to Communists. 

Of course, there have been violations of passport restrictions which obviously 
involved misrepresentation to the Department of where the applicant intended 
to travel. The Department knows of several such cases, but has no way of 
knowing how many more have taken place. The Department’s experience is that 
Communists have shown a particular disposition to violate such restrictions. 

It should be emphasized, however, that if Communists are eligible to receive 
passports, as they presently are, the incentive for them to commit a fraud in 
order to obtain a passport is eliminated. 


Question No. 11 
To what extent, if any, has the granting of passports to Communists weakened 
our national security? 


Answer 

What does a Communist do when abroad, especially traveling behind the Iron 
Curtain? How many Communists engage in espionage activity of some degree? 
How effective is the role of American Communists abroad in Soviet propaganda 
operations? The truth in these matters is that it is often difficult to assess or 
prove the degree of danger or harm, even as world events unfold and transpire. 
One thing is clear, however, as noted by Circuit Judge Fahy in his dissent in the 
Briehl case: ‘The Secretary cannot be required to assume that a real Communist 
Party member who is a citizen of or otherwise owes allegiance to the United States 
can be relied upon to adhere to his obligation of citizenship when it conflicts with 
the responsibility he has assumed by party membership.’”’ The real threat, of 
course, even though the individual may be an important one, is not only what 
one particular Communist may do or can do to weaken our security or to disrupt 
our foreign policy, but the total impact on the conduct of our foreign affairs and 
other aspects of our national security of the unrestricted travel of as many Com- 
munists as the party wishes. 

Furthermore, the loss of the Department’s ability to stop American members 
of the Communist apparatus from getting passports has weakened the other 
defenses the Government has against the Communist conspiracy. For example, 
the Government’s success in preventing the entry of foreign Communist agents 
and couriers with their financing and instructions from headquarters becomes 
rather hollow if American members of the apparatus can travel freely out of the 
country. Similarly, the most successful penetration of the domestic Communist 
apparatus by agents of the United States is rendered much less useful if the 
persons watched can evade observation for extended periods by traveling abroad, 
probably behind the Iron Curtain where we can hardly expect to know what 
they are doing. 

It is this cumulative effect which, in the opinion of the Department, has weak- 
ened and continues to weaken our national security. Perhaps of most concern 
of all to us is that we do not know to what extent. 


Question No. 12 

Virtually all the bills permit denial of passports to those who are charged with 
serious criminal offenses. Why should the State Department concern itself with 
enforcement of the criminal law of both Federal and State Governments? 


Answer 

The Department is not directly concerned with general enforcement of criminal 
law. However, the Department would not wish to undermine such enforcement 
by Federal and State Governments or facilitate evasion of the criminal law. 


Question No. 13 
If there are good reasons to deny passports to those charged with crime, why 
don’t these reasons cause the President to restrain travel to Western Hemisphere 


countries? 
(a) Similarly, why should persons charged with crime be allowed to go abroad 


when there is no national emergency? Shouldn’t there be a permanent prohibi- 
tion of such travel? 
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Answer 

The same reasons do apply with regard to travel of persons charged with crime 
to Western Hemisphere countries. Although there is in effect a general exception 
to the passport requirements for travel to Western Hemisphere countries (22 
C.F.R. 53.3), the Secretary of State may invoke the passport requirement for 
such travel in individual cases, making it unlawful to exit the United States 
without a valid passport (22 C.F.R. 53.5). The Secretary of State, if he had 
knowledge of serious criminal charges against an individual, would endeavor to 
prevent his departure under the appropriate regulations. 

(a) In periods when the passport is not a statutory requirement for exiting 
the United States, the denial of passports is not, of course, an effective means of 
controlling the travel of persons charged with crimes. The Department is not 
in a position to express an opinion on whether there should be a permanent pro- 
hibition of such travel, since it is not responsible for enforcement of criminal law. 


Question No. 14 

Should the Department have power to deny passports to persons who are under 
a civil restraining order of any Federal or State court? 

(a) Would not this be a deprivation of liberty, reaching parties to antitrust, 
divorce, labor, nuisance, and many other kinds of cases? 


Answer 

The Department should have power to deny passports to persons who are under 
a civil restraining order of any Federal or State court for the reason that the De- 
partment would not wish to undermine the processes of such courts. 

(a) Denial of passports to persons under a civil restraining order would be a 
deprivation of liberty so long as a passport is necessary to exit or return to the 
United States. However, such deprivation of liberty is permitted by the fifth 
amendment so long as it is done by due process of law. 


Question No. 15 


Should persons under subpena from any Federal or State court or legislative 
body be denied passports? 


Answer 
Persons under subpena from any Federal or State court should be denied pass- 
ports for the reason that the Cpa Enen would not wish to undermine enforce- 
ment of court processes. The Department of State does not favor legislation 
rohibiting the issuance of passports to persons under subpena from any legislative 
coy. 


Question No. 16 

Should persons who owe money to the United States for previous repatriation 
be denied passports? 

(a) Should the denial be limited to periods of national emergency? 


Answer 


Ordinarily, a person who owes money to the United States for previous repatria- 
tion should be denied a passport until the debt is liquidated or at least until 
satisfactory arrangements to discharge the obligation have been made. 

(a) No; the debt owed is the reason for the denial and not the national emer- 
gency. In the final analysis it is not in the national interest to facilitate a private 
individual’s travel at the taxpayer’s expense. 


Question No. 17 


In allowing the Department 90 days to decide whether to grant a passport, 
does not section 15 of S. 2315 permit unnecessary delay in dealing with the 
exercise of an important constitutional right? 

(a) Why would a 30-day limit not be sufficient? 


Answer 


(It is assumed that the question refers to section 5 of S. 2315.) 

No. The Department does nét now, and would not under section 5 of 8. 2315, 
indulge in unnecessary delay in the consideration of passport applications. 

(a) The Department does not believe a 30-day limit would be sufficient in 
all cases. An initial determination as to whether a passport denial is warranted 
under the provisions of 8. 2315 could involve the compilation and evaluation of a 
considerable amount of material, and liaison with other Government agencies 
as to the information to be produced or disclosed in any subsequent hearing. 
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Any denial would require a thorough study of the case and the preparation of a 
detailed statement of the reasons for the denial. A 90-day provision, of course, 
does not mean that the Department would utilize that much time in any case in 
which it was not required. 


Question No. 18 


F Is the clear and present danger test of constitutionality applicable to passport 
enials? 
(a) If so, in what instances may a passport be validly denied? 


Answer 


It is the view of the Department that Supreme Court decisions regarding the 
clear and present danger test of constitutionality are not applicable to passport 
denials. This does not mean, however, that the Department does not strongly 
endorse the view often expressed by both the courts and the Congress that the 
Communist conspiracy represents a clear and present danger to the national 
security. 


Question No. 19 


Should the Department have power to deny passports to those who are deter- 
mined to be mentally ill? 


Answer 


Yes, the Department should have the power to deny passports to persons deter- 
mined to be mentally ill where the determination amounts to a judicial or adminis- 
trative adjudication of mental incompetency by competent local or State 
authorities. 


Question No. 20 


Would it be feasible and desirable to dispense with all administrative review 
of a passport denial and instead to require the State Department to issue the 
passport unless it can prove to the U.S. district court that its denial is justified? 

(a) Would this lessen or add to delay? 

(b) Wouldn’t it prevent the use of confidential information? 


Answer 


It would be neither feasible nor desirable to dispense with all administrative 
passport review procedures. To require prior approval of a passport denial by 
the district court would substitute, in effect, the judgment of the courts for the 
judgment of the Secretary of State in areas where the Executive has constitu- 
tional authority subject to limited judicial review. Additionally, it would be 
impracticable to require the Department to effect passport denials through the 
U.S. district court in the absence of war or national emergency at which time a 
passport is not necessary to exit or enter the United States. 

(a) The Department is in no position to predict how rapidly the U.S. district 
court could administer a passport program. The Department is inclined to think 
it would be a cumbersome and slow process. 

(6) Not necessarily. It would depend upon the provision of the statute con- 
ferring jurisdiction on the district court. 

Question 21 

Should not a passport applicant have the right to subpena witnesses for his 
passport hearing, since many witnesses are reluctant to appear? 

(a) Should the Government pay witness fees and counsel fees for such a hearing? 
Answer 

It is not necessary for a passport applicant to have the right to subpena witnesses 
in an administrative-type hearing. The Department has no such right, and does 
not feel it is necessary. If some other type hearing is required, the Department 


might well need authority to subpena witnesses, in which case the applicant 
should be given the same right. 
(a) No. 


Question 22 

Why should there be any limit on the time within which a rejected passport 
applicant can seek administrative review? 

(a) What of the frequent case where the applicant doesn’t press his demand 
for a passport until months later? 








cr cr Ww we 





PASSPORT LEGISLATION 167 


Answer 


To provide for orderly administrative operations, there should be a reasonable 
time fixed within which a rejected passport applicant can seek administrative 
review. The passport fee should also be returned within a reasonable period of 
time. 

(a) Such cases have not been frequent. The applicant should have due notice 
of the time within which he must request administrative review. Provisions 
should be made for the cases where the applicant cannot, for good reason, avail 
himself of his administrative remedies in a timely fashion. ‘This has been the 
procedure and practice followed by the Department. In any event, an applicant 
who fails for any reason to seek timely administrative review may file a new 
passport application. 


Question No. 23 


Once a passport has been validly denied, when should the applicant be able to 
reapply? 


Answer 

In the absence of any statutory provision restricting his right to reapply, an 
applicant who has been validly denied a passport should be able to reapply at 
any time. 
Question No. 24 


Shouldn’t there be added to 8S. 2287 an explicit statement that passports can 
only be issued to persons who owe allegiance to the United States? 


Answer 


Yes. 8S. 2287 repeals section 4076 of the Revised Statutes (22 U.S.C. 212) and 
section 103 does not appear adequate for this purpose. 


Question No. 25 


I note that the great majority of passport denials are on the ground of non- 
citizenship. Last year the then Chief of the Bureau of Security and Consular 
Affairs of the State Department indicated to the committee that there was a 
separate statutory procedure for administrative and judicial review of such denials. 
Could you tell the committee how this procedure operates? 


Answer 


There is no statutory authority for administrative review in noncitizenship 
cases, but there is separate statutory authority for judicial remedy. 

Under the provisions of section 360 of the Immigration Act of 1952 (8 U.S.C, 
1503) any person who has been denied a claimed right or privilege on the ground 
that ke is not a national of the United States may file a civil action for a declaratory 
judgment in the appropriate U.S. district court. 

With regard to administrative practice, there is a Board of Review on the Loss 
of Nationality functioning in the Passport Office. This Board consists of three 
senior attorneys with a background of citizenship experience. 

A person who is held to have lost his U.S. nationality is informed in writing of 
the reasons therefor, and of his right to appeal to the Board of Review. He has 
the right to be represented by counsel. 

In the event an adverse decision appears warranted, the case is forwarded to the 
Department’s Legal Adviser for his views before the final administrative deter- 
mination is made. 


Question No. 26 

Several of the bills provide no administrative review of a passport denial based 
on a finding that the applicant does not owe allegiance to the United States. 

(a) Why should not this finding be subject to the same review as other findings? 


Answer 


The term ‘‘allegiance’”’ used in connection with a person’s eligibility for a U.S. 
passport is practically speaking synonymous with the terms ‘nationality’ and 
“citizenship” of the United States. 

(a) When a person is denied a passport on the ground he is not a U.S. national, 
the only issue raised is whether he is a U.S. national as a matter of law. There is 
no issue of internal security or foreign policy, etc., involved. If there is no appel- 
late administrative review of a finding that a person is not a U.S. national, he is 
free immediately to institute action in a U.S. district court for a declaratory judg- 
ment that he is a national (8 U.S.C. 1503). 


? 
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Also, administrative findings in such cases should not be subject to the same 
review as other findings because the only objective of appellate administrative 
review in this type of case is to make sure there exists a prima facie case that the 
applicant is not a U.S. national as a matter of law. 


Question No. 27 


What is the effect of section 6 of S. 806, which makes the Administrative Pro- 
cedure Act applicable to passport denials? 

(a) Does it require the Department to give a rejected passport applicant the 
reason for the rejection? 

(6) What kind of hearing is provided? 


Answer 


Section 6 of 8. 806 requires the application of the Administrative Procedure Act 
to all passport procedures under the bill, including those promulgated by the 
President when the United States is at war or engaged in hostilities. Indeed, 
section 6 of 8. 806 would eliminate, in passport cases, the standard exceptions 
provided for in the Administrative Procedure Act as to military or foreign affairs 
functions or functions requiring secrecy in the public interest. 

(a) The Department is required to give a rejected passport applicant the reason 

for the rejection whether or not the Administrative Procedure Act is applicable. 
» (b) Section 7 of the Administrative Procedure Act describes the kind of hearing 
required by the act. The most far-reaching requirement, with respect to denial 
of passports, is subsection (d) which provides that: ‘‘The transcript of testimony 
and exhibits, together with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision * * *,” 


Question No. 28 


In what district court should judicial review be available—only in the District 
of Columbia, in the applicant’s home district or in any district? 


Answer 


The defense of suits against the Secretary of State regarding passport denials 
is a responsibility of the Department of Justice. The Department of State, there- 
fore, does not express any opinion as to the district court in which such suite 
should be brought. 


Question No. 29 


Does section 4(a) of 8. 806 give the President too much power over travel in 
actual wartime? 
(a) Shouldn’t it provide some standards for the exercise of this power? 


Answer 


No. It is doubtful that section 4(a) of 5S. 806 would be adequate for actual 
wartime travel control. Wartime travel control would be enforcible only by 
Presidential regulations, since the present provision of law (8 U.S.C. 1185-b) 
making it unlawful to exit or enter the United States without a passport in time 
of war or national emergency would be repealed by 8. 806. 

(a) It is doubtful whether advance restrictions should be placed on the Presi- 
dent’s exercise of the war power. 

Ouestion No. 30 

By repealing section 215(b) of the 1952 Immigration and Nationality Act, 
which makes it a crime to leave the country without a passport during the 8-year- 
old national emergency, does 8. 806 make passports unimportant to the right 
to travel? 

Answer 

The repeal of section 215(b) of the Immigration and Nationality Act would not 
make passports unimportant to foreign travel. In these times of international 
tension the passport is almost a necessary adjunct to the travel of our citizens 
Present restrictions imposed by most foreign governments make it a practical 
impossibility to travel widely without a passport. 

Under regulations issued pursuant to section 215 of the Immigration and } 
tionality Act, a passport is not required by the U.S. Government for travel i 
the Western Hemisphere. Yet a number of countries in this hemisphere do 
require as a condition of entry or sojourn that a U.S. citizen have a valid passport. 
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Question No. 31 


Should passport legislation explicitly provide that the Administrative Procedure 
Act is inapplicable? 
(a) If it does not so provide, will the Administrative Procedure Act apply? 


Answer 


The Department believes that passport legislation should explicitly provide 
that the Administrative Procedure Act is inapplicable. 

(a) If passport legislation does not so provide, the Administrative Procedure 
Act will apply to the extent that it is made to apply by its own terms or by inter- 
pretive court decisions. 


Question No. 32 


Could you tell the committee why the Department limits the number of news- 
men who are eligible for passports to go to Communist China? 


Answer 


The Department of State has always believed that it would be desirable to 
obtain direct reporting out of the Communist-controlled portions of China by the 
American press. Between 1952 and 1957, however, this desirable objective was 
outweighed by overriding foreign policy reasons which made it undesirable for 
newsmen or other Americans to visit Communist China. By mid-1957 new 
factors had developed which made it practical from a foreign policy standpoint to 
authorize a limited number of newsmen to visit Communist China on an experi- 
mental basis. However, in implementing this objective, it was not felt that 
general relaxation of the ban against travel to those portions of China under 
Communist control would be desirable from a foreign policy standpoint. There- 
fore, the problem was one of obtaining direct reporting from Communist China 
without at the same time permitting a general influx of Americans to that area. 

It seemed plain that if only a limited number should go, and if (as was the case) 
the Department itself had neither competence nor desire to pick and choose among 
individuals, the Department should look to those newsgathering organizations 
experienced in the field of foreign reporting. A most natural conclusion, there- 
fore, followed, namely, that those organizations which had demonstrated their 
interest in foreign reporting by maintaining at least one full-time American cor- 
respondent overseas should be authorized to designate a representative for the 
coverage of Communist China. The procedure followed and the criteria estab- 
lished by the Department are explained in the answer to question No. 33. 


Question No. 33 


On what basis does the Department select newspapermen to go to China? 
Was it satisfied that Mr. Harriman intended to remain at least 6 months in China? 


Answer 


The Department does not select newspapermen to go to Communist China. 
The Deaprtment qualifies any news organization which meets certain specified 
criteria to select its own representative to go to Communist China. 

In August 1957 in light of existing foreign policy considerations and in order 
to make available to the American people additional information respecting cur- 
rent conditions within China, it was determined to be consistent with U.S. foreign 
policy that there be travel by a limited number of American news representatives 
to the mainland of China. One of the difficulties in implementing this determi- 
nation was to decide upon what basis newsmen should be qualified. It was de- 
cided that this could best be done if the organizations which were most experienced 
in foreign news gathering were authorized to send one representative each to the 
Communist controlled mainland of China. Of the 44 organizations originally 
solicited, on the basis that each maintained at least one full-time correspondent 
abroad, 24 informed the Department that they would be willing to maintain 
representatives in Communist China on a resident basis for a minimum period of 
6months. These 24 are enumerated in press release 473 (attached). Since that 
time other organizations which have met the criteria set forth in press release No. 
473 have been added to the list. These organizations now number 31, of which 
North American Newspaper Alliance is 1. (See attached press release No. 281.) 

This plan of designating a limited number of newsgathering organizations was 
worked out utilizing the advice of representatives of the news-gathering industry. 
On several occasions, the U.S. Government has stressed that it accepts the desig- 
nations of the organizations involved of -any full-time correspondent. For this 
purpose, the Department is prepared to accept as a full-time correspondent any 
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person who states he is so, and about whom there is not prima facie evidence that 
he is not. The fundamental principles underlying our determination remain the 
game at the present time as they have since August 22, 1957. 

Under this policy, a passport for W. Averell Harriman was validated to enable 
him to travel to Communist China as the designee of one of the organizations on 
the authorized list. Before agreeing to validate the passport of Mr. Harriman as 
a full-time correspondent, the Department naturally took into consideration the 
circumstance that his status as such is of recent date and the fact that he is also 
known for his years of public service. The decision was in the affirmative. In 
view of the fact that Mr. Harriman has had a contract with the North American 
Newspaper Alliance since February 1, 1959, and has submitted copy from India 
and the Soviet Union under the terms of this contract, it was felt that his prom- 
inence in the United States as a public figure should not disqualify him from 
being called a full-time correspondent. The organizations on the list need not 
necessarily agree to have the same individual in the Communist controlled por- 
tions of China for at least 6 months but rather they must agree to maintain repre- 
sentation for that period of time. 

The Department has been scupulously careful in avoiding the choosing of 
individual newsmen who may travel to Communist China, but has instead dealt 
with the designations of bona fide news-gathering organizations. It is interesting 
to note that the Chinese Communists have, but with one exception, refused to 
visa the passports of any representative of the authorized organizations. This 
is especially interesting in view of the fact that prior to our announcement of 
August 22, 1957, the Chinese Communists invited several American newsmen to 
to come to Communist China which would have violated the restrictions in their 
U.S. passports. 


Question No. 34 


Has the Department denied permission to travel to China to Members of 
Congress? On what basis? Wouldn’t the opportunity for firsthand operation 
of developments in China be extremely valuable to legislators? 


Answer 


The Department of State has on certain recent occasions refused to validate 
the passports of Members of Congress for travel to Communist China in keeping 
with the general policy of this Government not to authorize travel of American 
citizens to that area. This policy is based generally upon the foreign policy 
interests of the United States, and specifically on the fact that a state of unresolved 
conflict continues to exist between the United States and Communist China 
stemming from the latter’s aggression in Korea; that the Chinese Communists 
from time to time resort to force in the Taiwan Strait against an ally of the United 
States; that the national emergency proclaimed by the President in 1950 is still 
in effect and transactions with Communist China are embargoed under the 
Trading With the Enemy Act; that no diplomatic or consular protection can be 
accorded Americans traveling in Communist China; and that the Chinese Com- 
munists have consistently mistreated Americans and continue to hold four of our 
fellow citizens in prison over 3% years after they entered into a solemn commit- 
ment to release the (a fifth American was jailed by them last October). 

Our policy against travel to Communist China is also made necessary by the 
attempts of the Chinese Communists to use the establishment of trade and cultural 
relations with the United States as a means of gaining international respectability 
and acceptance, thereby enhancing their ability to pursue the aggressive and 
expansionist policies to which they are dedicated. 

In August 1957, the policy was modified with regard to American newsmen as 
explained in the answers to questions Nos. 32 and 33. 

In only three other instances have exceptions been made: (1) In December 
1954 for the personal aid to the Secretary General of the United Nations proceed- 
ing to Peiping under United Nations mandate to seek the release of American 
airmen of the United Nations Command held prisoners of war in Korea; (2) in 
November 1957 for an attorney to obtain evidence for the defense of clients 
charged with sedition, the court having held that nonvalidation of his passport 
for Communist China would result in the dismissal of the Government’s case; 
and (3) for visits of immediate family members of Americans illegally incarcerated 
by the Communists. 

Despite the obstacles which the Chinese Communists place in the path of 
visitors seeking objective firsthand information on conditions in mainland China, 
it is possible—although by no means certain—that such limited opportunities for 
observation as a Congressman might have while in Communist China would prove 
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of value. However, against any such possible advantage must be weighed the 
great harm that such travel by Members of Congress would do to our foreign 
policy interests in Asia. Members of the legislative branch of our Government 
are officials of the United States. If the State Department were to sanction 
travel by them to Communist China, this would inevitably be regarded as a 
basic change in our policy toward China foreshadowing recognition of the Chinese 
Communist regime. 

Our policy toward China has been an indispensable part of our successful efforts 
to stem the tide of Communist expansion in Asia. It would be most unfortunate 
for us to appear to be moving in the direction of accommodation with Communist 
China at the very time when the Chinese Communists have again demonstrated 
their aggressive and warlike purposes by violently suppressing the Tibetan upris- 
ing and threatening war in the Taiwan Strait. 

Chinese Communist propaganda would exploit fully and to our national dis- 
advantage the presence of Members of the Congress in mainland China. Our 
allies and friends would be discouraged and dismayed at this apparent retreat on 
our part. Some free Asian governments might be subjected to irresistible pressures 
to change their own policies accordingly and thus dangerously increase their vul- 
nerability to Chinese Communist subversion. The result could only be to undo 
much that we have accomplished in recent years in building the determination of 
the nations of free Asia to resist communism. 

It is the view of the Department that the benefits of any firsthand observation 
of conditions in Communist China by Members of Congress or other U.S. officials 
would not offset the damage to our vital interests that would be involved. 





DEPARTMENT OF STaTE Press RELEASE No. 473, Aucust 22, 1957 


REPORTERS TO RED CHINA 


Heretofore it has been the policy of the U.S. Government to authorize no travel 
by U.S. citizens to the Communist-ruled mainland of China. That regime has 
not honored its undertaking to permit U.S. citizens jailed by them to return to 
their homes. The Chinese Communist regime has, however, continued to persist 
in its refusal to comply with its undertaking or to follow the practices of civilized 
governments. 

During this period new factors have come into the picture, making it desirable 
that additional information be made available to the American people respecting 
current conditions within China. The Secretary of State has accordingly deter- 
mined that it may prove consistent with the foreign policy of the United States 
that there be travel by a limited number of American news representatives to the 
mainland of China in order to permit direct reporting by them to the American 
people about conditions in the area under Chinese Communist control. It is 
hoped, among other things, that they may be able to report on the Americans 
illegally held in Chinese prisons as to whose fate there is deep concern on the part 
of the American Nation. 

In view of this determination, the Department of State has asked each of the 
newsgathering organizations, which has demonstrated sufficient interest in foreign 
news coverage to maintain at least one full-time American correspondent overseas, 
whether it wishes to send a full-time American correspondent to the China main- 
land, to be stationed there on a resident basis for 6 months or longer. Twenty- 
four affirmative replies have been received from the organizations identified on the 
attached list. 

The Department of State is of the view that this number comes within the 
intent of the Secretary’s determination and it is therefore prepared, on an experi- 
mental basis, to issue to one such correspondent representing each of the listed 
newsgathering organizations a passport not restricted as regards travel to and on 
the mainland of China. The Department of State is asking the Treasury Depart- 
ment to issue licenses under the Trading With the Enemy Act limited to authoriz- 
ing such transactions as may be necessary to allow these correspondents to carry 
out their functions. 

The present validation of passports will be for a period of 7 months after the 
date hereof. 

Those traveling to mainland China do so knowing that they face abnormal per- 
sonal risks due to the failure of the Chinese Communist regime to treat American 
citizens in accordance with the accepted code of civilized nations. 











172 PASSPORT LEGISLATION 


It is to be understood that the United States will not accord reciprocal visas to 
Chinese bearing passports issued by the Chinese Communist regime. 

It is emphasized that this experiment is founded upon the desire to have the 
American people better informed through their own representatives about actual 
conditions in the areas under Chinese Communist control. It does not change the 
basic policy of the United States toward communism in China, which was recently 
restated by the Secretary of State in his address of June 28, 1957, at San Francisco. 
Generally speaking, it is still not consistent with U.S. policy, or lawful, that there 
be travel by Americans to areas of China now under Communist control. 

A list of the 24 organizations mentioned above follows: 

American Broadcasting Co. 
Associated Press. 

Baltimore Sun. 

Chicago Daily News. 
Chicago Tribune. 

Christian Science Monitor. 
Columbia Broadcasting System. 
Copley News Service. 
Fairchild Publications, Ine. 
International News Service. 
McGraw-Hill World News. 
Minneapolis Star & Tribune. 
Mutual Broadcasting System. 
National Broadcasting Co. 
NEA Service, Inc. 
Newsweek. 

New York Herald Tribune. 
New York Times. 

Reader’s Digest. 

Saturday Evening Post. 
Scripps-Howard Newspapers. 
Time, Inc. 

United Press. 

U.S. News & World Report. 


DEPARTMENT OF State Press RELEASE No. 281, AprIL 23, 1959 


The Department of State is extending for 1 year, the passport validations of 
correspondents of the 30 American news organizations authorized to send 1 repre- 
sentative each to Communist China. These validations, now expiring May 22, 
will be extended upon presentation of the passports to the Department of State's 
Passport Office or to certain consulates. 

With but one exception, none of the designated organizations has been per- 
mitted by the Chinese Communist regime to send a correspondent into Com- 
munist China since the Department announced on August 22, 1957, its present 
policy of validating the passports of a limited number of American correspondents 
to go to the China mainland. , 

It may be recalled that the Chinese Communist regime invited certain American 
newsmen to visit Communist China prior to August 22, 1957. However, when the 
Department authorized certain news organizations to send one representative each 
to Communist China, the Peiping regime refused to grant visas. 

The Peiping regime has attempted to justify this refusal by charging that the 
U.S. Government was not granting reciprocity. However, the Department has 
repeatedly made it clear that, if any bona fide Chinese Communist newspaperman 
should apply for a visa, the Secretary of State is prepared to consider recommend- 
ing to the Attorney General a waiver under the law so that a visa could be granted. 
Not one Chinese Communist correspondent has yet filed an application. American 
law does not permit the Department to do what the Chinese Communists demand, 
which is to agree in advance to admit an equal number of Chinese Communists, 
even before their identities are known to us. If the Chinese Communists were 
indeed interested in reciprocity, they would have an equal number of Chinese 
newsmen apply for visas. t 

The American news organizations accredited by the Department on the basis 
of the established criteria, namely that they had demonstrated sufficient interest 
in foreign news coverage to maintain at least one full-time American correspondent 
overseas, and that they wished to be represented in Communist China for 6 








ao o~-~ = CS Ww ~~ SS = 


Coc ct 


PASSPORT LEGISLATION 173 


months or longer, are the following: American Broadcasting Co., Associated Press, 
Chicago Daily News, Chicago Tribune, Christian Science Monitor, Columbia 
Broadcasting System, Copley Press, Inc., Cowles Magazines, Inc., Denver Post, 
Encyclopedia Britannica, Fairchild Publications, McGraw-Hill, Minneapolis 
Star and Tribune, Mutual Broadcasting System, National Broadcasting Co., 
Newspaper Enterprises Association Service, Inc., New York Herald Tribune, 
New York Times, Newsweek, North American Newspaper Alliance, Reader’s 
Digest, St. Louis Post Dispatch, Saturday Evening Post, Scripps-Howard News- 
apers, the Sun (Baltimore), Time, Inc., United Press International, U.S. News 
& World Report, Wall Street Journal, and Westinghouse Broadcasting Co., Ine. 


DEPARTMENT OF STATE, 
Washington, July 21, 1959. 
Hon. J. W. Fu.sriaeut, 
Chairman, Committee on Foreign Relations, 


U.S. Senate. 


Dear Mr. Cuarrman: I have reference to your letter of July 15, 1959, in which 
you request my answers to 2 questions in addition to the 34 questions submitted 
to me for reply during the appearance of departmental witnesses before your 
committee on July 13, 1959. 

The answers to the 34 questions were forwarded to you on July 20, 1959. I 
am attaching the two additional questions and answers thereto for inclusion in 
the record in accordance with your request. 

Sincerely yours, 
Joun W. Hangs, Jr. 
Question No. 1 

In addition to the 51 passport applications tentatively denied during the 2 
calendar years preceding the Supreme Court’s passport decision— 

(a) How many applications were never processed because of a failure of the 
applicant to answer questions concerning Communist associations? 

(b) How many applications were delayed more than 30 days on any ground? 


Answer 


(a) Available records reflect that in the calendar year 1956, 102 applications 
were not processed because of the applicant’s failure to furnish information re- 
quested during consideration of his application under the provisions of section 
51.135 of the passport regulations. 

During the calendar year 1957, there were 105 applications within this category. 
The passport fee was returned in each instance. 

(b) During the calendar year 1956, the Passport Office processed 559,066 pass- 
port applications. During the calendar year 1957, the number of applications 
processed totaled 585,994. The Passport Office maintains no separate record 
which shows the date of receipt of an application and the date the passport is 
actually issued. The 1,145,060 applications processed during calendar years 1956 
and 1957 are incorporated into files dating from 1955 through the present. There- 
fore, it would require examination of each of over 3 million applications now on 
file in the Passport Office to determine how many of the million-odd applications 

rocessed in 1956-57 required more than 30 days to process. The Department 

elieves that a project of this magnitude should not be undertaken unless the com- 
mittee, in the light of the time and expense involved, specifically requests that 
it be done. 

It may be of interest to the committee that a statistical study prepared in 1957 
for the Special Committee to Study Passport Procedures of the Association of 
the Bar of the City of New York disclosed that as of July 1, 1957, 2,024 cases 
were being delayed for more than 1 month for all causes. This figure included 
cases held for better birth evidence, military leave, or separation papers, evidence 
under sections 353 or 354 of the Immigration and Nationality Act, additional 
or standardized passport photographs, incorrect fee, applications for diplomatic 
or special passports held for letters of authorization from Government agencies, 
cases referred to the Attorney General for consideration as to prosecution under 
section 1001 or 1542, title 18, United States Code, cases being considered under 
section 51.135 of the passport regulations, and fraud cases under investigation 
in the United States and abroad. 
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Question No. 2 

In April you testified before the Internal Security Subcommittee of the Judiciary 
Committee that, as of that time, the Department had received approximately 
1,150 applications since the Supreme Court decisions from persons about whom 
there was some evidence of Communist affiliation. 

(a) How many of that group have used their passports to travel abroad? 

(b) Where have they gone? 

(c) Has the Department warned friendly countries of the likelihood of visits 
by such persons? 

(d) What reports has the Department received concerning the behavior of 
those persons abroad? 


Answer 

(a) The U.S. Government does not maintain controls which would enable it 
to know how many of these persons used their passports to travel abroad. A 
passport is valid for an initial period of 2 years and subject to renewal for an 
additional 2-year period. The passport must be submitted for renewal and at 
such time examination of the various visa, entry and exit endorsements might 
disclose what travel was made. It is the practice, however, in certain countries 
to place visa stamps on separate pieces of paper, so that actual travel in those 
countries would not be reflected in the passport. 

The Department has been advised that the Immigration and Naturalization 
Service, Department of Justice, maintains a record of the passenger manifests of 
oversea carriers departing the United States. It might be noted that citizen 
departures from the United States by sea and air totaled 1,483,915 for the fiscal 
year ending June 30, 1958. The 1,150 names conceivably could be checked against 
the passenger manifests which would include the names of about 3 million citizens 
for the 2 calendar years in question. Such a research project would not neces- 
sarily give, however, an accurate picture as to how many of the 1,150 used their 
passports because the INS records do not reflect departures from the United States 
by land to Mexico or Canada. A person could exit to Mexico or Canada using 
any suitable documentation, and then proceed abroad using his passport. In 
view of the cost involved, and the incompleteness of the information which could 
be compiled, the Department is not planning to give further consideration to the 
feasibility of such a study in the absence of a specific request from the committee, 

(6) The Department does not know the extent of the travel of these persons. 
Please see the answer to (a) above. However, in several instances the Depart- 
ment has received reports of a particular person’s travel from public sources, our 
posts overseas, or through the security and intelligence agencies of the Govern- 
ment. Please see the answer to (d) below. 

(c) The Department has not warned friendly countries of the likelihood of 
visits by such persons. 

A passport ‘‘is a document which, from its nature and object, is addressed to 
foreign powers; purporting only to be a request, that the bearer of it may pass 
safely and freely; and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an American 
citizen; and which, by usage and the law of nations, is received as evidence of the 
fact’’ (Urtetiqui v. D’ Arcy 9. Pet. 692, 600, 9L. Ed. 276). Moreover, the Secretary 
of State, in the passport itself, “‘request(s) all whom it may concern to permit 
safely and freely to pass, and in case of need to give all lawful aid and protection 
to the * * * citizen of the United States,” 

Actionsuch as warning a friendly foreign government would create a paradoxical 
situation. Since, as between the citizen and the foreign country, the U.S. Govern- 
ment in issuing the passport has made an open and aboveboard request that he 
be allowed freely to travel, such action would mean that, unknown to the citizen 
and without any due process whatsoever, the foreign government would be ad- 
vised that his passport does not mean what it says. Even, however, if the De- 
partment wished to ignore this factor, it would be, practically speaking, impossible 
for the Department effectively to warn friendly foreign governments inasmuch 
as we seldom have accurate information concerning the actual travel plans of 
such persons. 

(d) The Department has received some reports from various sources (as indi- 
cated in (b) above) concerning the behavior of certain of those persons abroad. 

The applications referred to include a number of old-line, hard-core Communist 
Party members who have come forward to get their passports since June 1958. 
Some of them appeneey have no real intention of traveling, but they want to be 
in a position to do so in the event the party decides they are needed someplace 








tte i i i 


c- 


ww ©« 


PASSPORT LEGISLATION 175 


abroad. Information has been received that a number of the individuals in this 
group about whom there is little doubt as to their Communist affiliations, have 
almost immediately gone to areas for which their passports are not valid. Com- 
munists, as a rule, show little hesitation in violating area restrictions in their 
passports because they do not feel there is, or should be, any restraint whatsoever 
on their travel. 

It is difficult to estimate the extent to which the Communists have taken 
advantage of this gap in our system of laws designed to safeguard the national 
security of the United States. The figure of 1,150 represented the approximate 
number of applications received as of April 29, 1959, from persons about whom 
the Department has some evidence of Communist affiliations. As was indicated, 
this number has been generally rising at a reasonably even rate of about 25 a week 
since the Supreme Court decisions of June 1958. Under the Department’s 
previous regulations, these persons would have been scrutinized very carefully 
and further inquiries would have been made where necessary. A substantial 
number of them would not have received passports under the procedures pre- 
viously in effect. Some, undoubtedly, would have turned out not to be ineligible 
under the regulations, and would have received passports. It is impossible to 
make an accurate estimate of the number in either category, however, since the 
Department does not feel that it can justify the time and trouble involved in 
determining how dangerous such persons are in the Communist conspiracy, when 
it can no longer deny passports to them on such grounds in any event. 

The information the Department happens to have already in its files regarding 
the 1,150 persons varies in each individual case. Some of the group had pre- 
viously applied for passports and had been turned down; others are notorious or 
avowed members of the Communist Party; a great many others are persons about 
whom the Department knows little. Some of these might, on further inquiry, 
turn out to be relatively harmless fellow travelers or dupes. However, others 
might turn out to be extremely militant and dangerous Communists. 

There is presently no congressional authorization enabling the Department to 
deny passports to any member of the Communist Party, U.S.A. Any or all of 
them, those who have not already done so, could come in tomorrow and receive 
their passports merely by demonstrating their citizenship, except in the unusual 
case where they might also happen to be a fugitive from justice or a law violator. 
Thus, the present danger is the total effect on the orderly conduct of our foreign 
policy and our national security involved in the unrestricted travel of as many 
proponents of the Communist conspiracy as they decide to have travel. The 
outside bounds of this loophole are entirely up to the Communist apparatus to set. 

The Communists have not hesitated, where their purposes could be served, 
to take full advantage of the opportunity open to them. 

For example, James Jackson recently went to Moscow to address the 21st 
Congress of the Communist Party of the Soviet Union as an official representative 
of the Communist Party of the United States of America. While there, he exco- 
riated the United States in statements which, of course, were widely publicized 
by Radio Moscow. Jackson told the Department on his application that he 
wished a passport to visit France. There is no formal indication of what altered 
Jackson’s travel plans; but, in any event, his mission was made much easier and 
his travels more convenient by the valid U.S. passport he had with him. 

The general manager of the Worker, William Lorenzo Patterson, is at present 
a holder of a valid U.S. passport. Patterson, who runs the Worker and for years 
headed the Civil Rights Congress, has recently admitted under oath before a 
committee of the U.S. Senate that he was presently a member of the Communist 
Party. The Department does not know whether Mr. Patterson has yet traveled 
or where, although his passport application listed various countries in Europe 
and the Soviet Union. On previous trips abroad, Patterson was in close contact 
with Communist Party functionaries of other countries. 

Anna Louise Strong, a lifelong Communist, who had been previously denied 
passport facilities, traveled from Moscow into Communist China in late 1958, 
according to the Department’s information, where she has for months now partic- 
ipated actively in Peiping’s hate-America campaign. 

The recent efforts of Harry Bridges to further his influence among labor move- 
ments of the maritime nations could, in the event of Communist-inspired aggres- 
sion in the Far East or elsewhere, be a matter of gravest concern to this Govern- 
ment. The Department feels that these efforts were facilitated when it was 
required to afford him passport facilities. Mr. Bridges, according to our reports, 
traveled to such places as te and East Germany which were not included in 
the itinerary he furnished the Department on his passport application. 
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According to information available to the Department, others of the 1,150 have 
traveled to Communist China despite restrictions in their passports. There may 
well be more that we do not know about who have done so. They have been 
freely admitted by the Communist regime where they have actively engaged in 
propaganda activities. 

Finally, there is the example of a native-born citizen who has resided abroad 
for 10 years and has traveled extensively without a valid passport. Since leaving 
the United States, this person is reported to have been expelled from at least two 
foreign countries and has now been residing for a number of years in East Ger. 
many. Although he admits of no immediate travel plans, he demands a U.§, 
passport to identify him as a U.S. citizen in case he wants to go to a neutral coun 
try. He carries all the official documentation of the Communist government, 
including their permission to come out from under the Iron Curtain to obtain a 
passport. The Department’s information reflects that he holds an official position 
in the Communist labor organization in East Germany and is very active in the 
affairs of the East German Communist Party. In fact, it appears that he uses 
these positions to produce bitterly anti-American material which is pumped out 
through the official Communist propaganda apparatus. As an American citizen, 
no doubt, his propaganda has some influence. The exact extent of the damage 
he causes to this Government’s policies and interests would, however, be difficult 
to estimate. The Department feels that granting him a U.S. passport probably 
would increase his influence and certainly would facilitate his activities. The 
Department hates to think of having to add respectability to a citizen of this kind, 

It should be emphasized that in most instances the Department does not know 
the specific purpose of travel when a Communist applies for a passport; in fact, 
at the time of application, he may not contemplate immediate travel, or have as 
yet received his assignment. 
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